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Culture, Tourism, Europe and External Affairs Committee 
 

13th Meeting, 2020 (Session 5) Thursday 4 June 
 

Negotiation of the future relationship between the European Union and the UK 
Government 

 
Note by the Clerk 

 
Introduction 
 
1. The Committee is currently holding a series of evidence sessions assessing the 

current position of the future relationship negotiations between the EU and the UK 
Government.  The future relationship negotiations enter their fourth round this week 
with the mid-point in the current negotiations timetable approaching at the end of 
June.  Details of the Committee’s scrutiny of the negotiations can be accessed at— 
www.parliament.scot/parliamentarybusiness/CurrentCommittees/114740.aspx 

 
Evidence session  
 

2. The Committee will take evidence in a virtual meeting from— 
 

• Philip Rycroft, Former Permanent Secretary, Department for Exiting the 
European Union 

 
Supporting Information 
 
3. The Committee has requested written evidence from witnesses who were 

previously, prior to the Covid-19 pandemic, scheduled to give oral evidence to the 
Committee.  Written responses received to date are attached in Annexe A and 
listed below for ease of reference— 
 
• Professor Christopher Grey 
• European Policy Centre 
• UK in a Changing Europe 
• Dr Holger Hestermeyer 
• Professor Sarah Hall 
• Professor James Harrison 
• Anthony Salamone: European Merchants 
• David Henig 
• Professor David Phinnemore 

 
4. The Committee has also received a letter from the Cabinet Secretary for the 

Constitution, Europe and External Affairs on 26 May 2020, in response to a letter 
from the Convener, providing an update on the Scottish Government’s position in 
relation to a range of issues regarding the negotiations.  These letters are provided 
in Annexe B. 
 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/114740.aspx
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5. The UK Government’s lead negotiator, David Frost, wrote to Michel Barnier, on 
Tuesday 19 May, following the publication of draft legal texts by the UK 
Government.  The letter provided an overview of the UK Government’s perspective 
of the current position in the negotiations prior to the fourth round of negotiations.  
Michel Barnier responded in writing to Mr Frost’s letter on 20 May.  These letters 
represent the most recent public account of the position of both parties with regard 
to the negotiations and can be accessed in Annexe C. 

 
Stephen Herbert 

Clerk 
Culture, Tourism, Europe and External Affairs Committee 

1 June 2020 
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ANNEXE A 
 

Written Submission from Professor Christopher Grey 
 
Preamble 
 
I am Professor of Organization Studies in the School of Business and Management at 
Royal Holloway, University of London, having previously held Professorships in the 
same subject at Warwick Business School, University of Warwick and the Judge 
Business School, University of Cambridge, where I was also a Fellow of Wolfson 
College. I have also been a Visiting Professor at Université Paris-Dauphine, France 
and at Copenhagen Business School, Denmark. I am a Fellow of the Academy of 
Social Sciences. I have researched the interface of business and politics for over 30 
years and for the last four years have analysed Brexit, especially in relation to its trade 
and business implications. 
 
I am delighted to give evidence to the Committee and sorry that circumstances 
preclude me from doing so in person. You have asked me to address a series of 
questions/issues, which are shown below in italics followed by my responses. 
 
Extending the transition period 
 

• Views on whether the UK government should request an extension to the 
transition period; 

• Your reasons why an extension to transition is or is not required; 
• If you believe an extension to transition is required, how long such an extension 

should be for (one or two years). 
 
RESPONSE: My view is that an extension to the transition period (TP) is vital, although 
it need not necessarily take the form of the UK request. The Withdrawal Agreement 
(WA) would allow it to be agreed by the Joint Committee without publicly having been 
initiated by either side. This is an important and often overlooked point, which might 
be significant in terms of UK domestic politics. 
 
Before coming to my reasons why an extension is needed, I will very briefly review the 
main arguments made by government ministers and others against such an extension. 
 
Reason not to extend Assessment 
It would be tantamount to thwarting Brexit/ 
the Referendum result. 

This is plainly false. Brexit has happened and the 
referendum result has been upheld. The issue now 
is how to deliver it in the most orderly and 
beneficial manner possible. 

The current date for the end of the TP is 
‘enshrined’ in British law. 

Parliament can amend the legislation. 

It would mean following EU state aid rules 
which would hinder dealing with economic 
effects of CV-19 

It is unclear what, concretely, the UK would want to 
do that state aid rules preclude. In any case, the EU 
has shown its willingness to relax state aid rules for 
CV-19 
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It would mean paying to support EU CV- 19 
recovery and/or the Euro. 

Under the WA, the UK contribution in extension 
would be a matter of negotiation. The EU show no 
expectation of seeking CV-19 funds from UK. The 
UK already has no obligations to support the Euro. 

It would mean paying money to the EU 
which would be better spent on the NHS. 

The cost of ending the TP with no deal or a minimal 
deal would be much greater than these 
contributions 

It would mean obeying EU laws which 
would hamper tackling the CV-19 crisis. 

It has never been specified which EU laws would 
have this effect. Health policy is not, mainly, an EU 
competence. 

It would prolong business uncertainty. Businesses are not in general against extension, 
and logistics and haulage bodies have already 
called for it. Business certainty in these particular 
circumstances would not necessarily be good for 
the UK economy, jobs and taxes if the certainty was 
of a less propitious trading environment. Instead, it 
would be likely to lead to relocations 
and/or diverted investment. 

The EU always blinks at the last moment, 
as it did over the revised WA, so no 
extension is needed 

This may apply to intra-EU summits, but there’s no 
evidence of it in 3rd country negotiations. The 
revised WA was possible as it moved back to the 
previously accepted Irish Sea border plan. It is a 
very risky strategy, as by the time the last moment 
arrives (December) it will be too late for an 
extension. One immediate consequence of taking 
such a risk would be the likely adverse impact on 
the value of sterling. 
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It is also worth mentioning that the EU would not necessarily welcome an extension, 
mainly because it would mean overlapping the transition period with the 5-year budget 
cycle and also because it would mean Brexit rumbling on when the EU has other 
priorities. However, my understanding is that the overwhelming consensus of opinion 
is that the EU would agree to extension if the UK were amenable. 
 
WHY EXTENSION IS REQUIRED 
 
An extension is required, firstly, because the TP was already very short to complete 
trade negotiations. Most trade experts thought it impossibly short. A persistent 
misnomer is that a trade deal with the EU would be quicker than a normal deal because 
– unlike a normal trade negotiation - tariffs and quotas are already set at zero and 
regulations are already converged. This is a misnomer precisely because it isn’t a 
normal trade negotiation in that its aim is to worsen terms of trade and to create 
conditions for divergence rather than convergence. 
 
The implications of this are two-fold. One is that in a normal trade negotiation a major 
factor that slows them down is discussions with domestic businesses/ business groups 
seeking to be excluded from the agreement (e.g. for fear of losing existing tariff 
protections). In the Brexit case such discussions still need to occur but, more likely, 
with businesses/ business groups lobbying for inclusion in the agreement so as to 
protect existing EU market access. The second implication is that a major negotiating 
task is to agree the extent to which future regulatory alignment is to be secured (the 
current EU aim) or avoided (the current UK aim). Current regulatory alignment is 
irrelevant to this task. 
 
Other trade experts thought the original time period might be just about possible, 
especially to achieve only a minimal or ‘bare bones’ deal. The latter means, probably, 
one in which most but not all tariffs and quotas were removed. However, even this 
would not be straightforward and would not (as some think) mean the EU dropping the 
Level Playing Field (LPF) Conditions which the UK objects to. Moreover some argue 
that a more minimal deal could actually take longer, since it would require line-by-line 
negotiation of which tariffs were to be set to zero and which not. 
 
In the event, the unforeseen disruption caused by CV-19 has reduced and probably 
destroyed even the small possibility of doing any meaningful trade deal by December 
(let alone ratifying it). Several rounds of planned negotiation have already been 
missed, key personnel on both sides have been ill, and videoconferencing is a poor 
substitute for face-to-face meetings for matters of this complexity. It must also be borne 
in mind that, as was also the case with the Article 50 negotiations, chunks of time are 
unavailable or semi-available for logistical and political reasons (summer holidays, the 
UK Party Conference season etc). So even in the most propitious of circumstances 
there is very little negotiating time left. These are not the most propitious of 
circumstances, and given the demands of CV-19 neither the UK nor the EU have the 
necessary governmental bandwidth to meet the original negotiating timetable. 
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TRADE NEGOTIATIONS ARE NOT THE MOST IMPORTANT REASON FOR 
EXTENSION 
 
However, in my judgment, the trade negotiations timetable is not the only, and actually 
not even the most important, issue here. More significant is that of business 
preparedness, whether or not there is a Free Trade Agreement (FTA). The adaptations 
to supply chains and to customs formalities needed will be formidable and on customs, 
in particular, there is a very serious shortage of expertise both as regards business 
compliance and HMRC enforcement/ port facilities. This would have been so in any 
case, but businesses have been, and will continue for some time to be, fully 
preoccupied with the severe disruptions caused by CV-19. The situation will be 
especially acute for SMEs which lack the resources of larger firms. 
 
As someone whose academic specialism is the study of organizations, I am bound the 
say to the Committee that in my professional judgment it would be an act of 
irresponsibility to inflict the additional burdens of ending the TP - with or without an 
FTA – on businesses (and other organizations) which are already undergoing the most 
challenging circumstances encountered since the Second World War. 
 
Additional to this, although somewhat related, is the issue of regulatory preparedness. 
The stated approach of the UK government is to exit all forms of EU regulation by the 
end of the TP, and to replace these with domestic regulatory bodies. The governmental 
and business effort needed to do this will be massive and complex in both legislative 
and operational terms. Whilst in some areas (e.g. nuclear safeguarding) this work is 
well-advanced and should not present any problem, to the best of my knowledge this 
is not true in most areas, and industries such as chemicals (replacing REACH) or 
aviation (replacing EASA) will be especially vulnerable as they are significantly 
dependent upon EU licensing/ regulatory systems. Again, this will be especially true 
for sectors hard-hit by CV-19, with aviation being a prime example of the overlap 
between those and the sectors most vulnerable as regards regulatory preparedness. 
 
It should also be borne in mind that trade, business and regulation are not the only 
relevant matters here. Though this is not an area where I have specific expertise, 
agreements in relation to e.g. security, policing and judicial cooperation are also 
needed by the end of the TP. 
 
LENGTH OF EXTENSION 
 
Here the crucial point is that under the terms of the WA there can only be a single 
extension. It is not the same situation as with extending the Article 50 negotiating 
period. Even if CV-19 is ‘over and done with’ by the end of the current TP, a one year 
extension might well not be sufficient but, in fact, we do not know – and are not likely 
to know by the end of June 2020, when the decision on extension has to be made – 
how long CV-19 will continue to impact. I  have no expertise in that area, but media 
reports about the possibility of developing and distributing a vaccine suggest that the 
impact could last well into 2022, if not longer. Prudence would therefore suggest 
seeking the maximum extension of 2 years. If it turns out not to be needed then it need 
not be used, but it seems likely that even this maximum period may not be enough – 
still, it is the most available and should be sought as a precaution. 
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The only merit in a shorter extension would (arguably) be a purely political one rather 
than an operational, commercial or technical one. 
 
Leaving transition with a deal 
 

• Whether you believe a deal will be agreed between the UK government and the 
EU by the end of 2020; 

• Given the EU negotiating mandate and the UK government’s negotiating 
priorities as set out in The UK’s Approach to Negotiations, what an agreement 
might look like; 

• Which sectors and policy areas you believe need to be covered by any deal. 
• Any areas that you believe won’t be or don’t need to be covered by a deal. 

 
RESPONSE: This partly depends on what is meant by “a deal”. It is clear that the EU 
and the UK government now have fundamentally different versions of what, in 
schematic terms, this looks like. For the EU, the clear preference is, indeed, for “a 
deal” – that is, a single and definitive agreement wrapped inside an overall governance 
framework for monitoring and enforcement (akin to an ‘Association Agreement’). The 
UK government’s position since the publication of the February 2020 negotiating 
approach document seems to envisage a ‘series of deals’ on a range of issues, based 
upon precedents from a variety of third country arrangements that the EU has entered 
into (e.g. with New Zealand as regards veterinary inspections, Japan as regards 
financial services regulation etc). Some of these might be done even if there were no 
single, over-arching deal. This approach seems to derive partly from an earlier (pre-
WA) idea of ‘managed no deal’, whereby if no WA was reached there would 
nevertheless be a series of side deals. 
 
These approaches are fundamentally irreconcilable and so, as things stand, it is 
difficult to envisage a deal (or deals) being made on this basis. The EU position as 
regards ‘managed no deal’ was, and I think would continue to be, that it would put in 
place a series of temporary ad hoc mitigations (e.g. on air travel) which would reduce 
the damage caused to the EU and which might, to an extent, but only coincidentally, 
reduce damage to the UK. 
 
Otherwise, one or other of the sides is going to have change stance on the overall 
shape of the agreement. If it is the UK, then the question of sectors and policy areas 
to be covered largely disappears as what would be in prospect would be an over-
arching deal covering all or most of these (as per earlier comments, though, it is very 
hard to see that this could be achieved by the end of 2020). If the EU changes stance, 
and accepts a series of mini-deals then, as a minimum, it and the UK would require a 
satisfactory deal on fisheries. Since this is perhaps the most contentious area for both 
sides (for reasons of political symbolism more than economics) it is also the hardest 
to envisage agreement on. The other priority area for both parties would be security 
(where the UK has substantial capabilities). 
 
SOVEREIGN EQUALS AND THIRD COUNTRY PRECEDENTS 
 
There is a serious problem with the UK’s negotiating approach as set out in the 
February 2020 ‘approaches’ document and subsequently reiterated in his ‘Brussels 
speech’ by David Frost, the UK’s chief negotiator, and others. This approach entails 
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that any and every agreement that the EU has with third countries is, or should be, 
available to the UK since their existence creates a ‘precedent’ for such availability. 
However, there are no ‘rules’ about this nor is the quasi-legal concept of precedent 
meaningful here. In fact, all FTAs are different to some degree. What is negotiated 
always depends on context (e.g. Economic or geographical specificities). It is 
sometimes suggested that ‘the Barnier Staircase’, showing a Canadian flag as an 
achievable outcome implies the availability of a Canada-model deal (see below) but 
the diagram also shows the South Korean flag. The implication is that an FTA is 
available but not that there is a single model for this. 
 
The fact that the UK is a ‘sovereign equal’ of the EU, as emphasised in recent 
government statements, is true, but also irrelevant. In international relations generally, 
and trade negotiations particularly, abstract political theory does not matter much. 
Realpolitik does. The issue is not one of ‘precedents’ but whether a deal can, in any 
particular circumstances, be done. In this regard, taken literally, the UK insistence on 
inalienable (and therefore non- negotiable) rights of national sovereignty effectively 
sets up the negotiations to fail. Incidentally, the same would be true if the UK were to 
take that approach in non-EU trade negotiations (e.g. with the US) and would even be 
true in relation to trading ‘on WTO terms’ (see below) as this, too, entails a diminution 
of theoretical sovereignty. 
 
It should also be questioned whether the UK rejection of an Association Agreement 
(AA) type arrangement is well-founded. The objection appears to be that this is 
something for countries aspiring to become EU members, rather than a country which 
has left. Yet whilst this has been so, there is no reason why an AA could not serve the 
UK well. Clearly there is no template for a departing member (the Greenland case is 
so limited it can hardly serve) but adapting the AA approach (sometimes called the 
‘Ukraine model’) would provide a single, unified re-definition of UK-EU relations. The 
danger for the UK – apart from that of there being no deal at all – of a more piecemeal 
approach is that there will be years of endless negotiations about this or that aspect 
of the relationship. An AA could provide a means of ‘putting Brexit behind us’. The only 
objection would be the purely doctrinaire one that in the Ukraine model the ECJ has a 
backdoor role, but to object to that on grounds of ‘sovereignty’ if the alternative is 
‘subjection’ to WTO terms would seem highly perverse. 
 
CONFUSIONS OVER THE ‘CANADA MODEL’ 
 
On the other hand, it is also necessary to question the UK’s preferred option of a 
‘Canada-style’ FTA. I will leave aside issues of services trade and of Non-Tariff 
Barriers (which are discussed below). Instead, I want to make the point that, until very 
recently, such an FTA was described by government ministers as a ‘best in class’ deal, 
with zero tariffs and quotas, but is now being described (for example by the Chancellor 
of the Duchy of Lancaster in his recent appearance before the House of Lords EU 
Committee) as a kind of compromise deal entailing some tariffs, but, for that reason, 
avoiding EU LPF demands. 
 
There appears to be considerable confusion here. The EU-Canada deal (CETA) is not 
a completely zero tariffs deal and so in that sense making it the (revised) aim of UK 
negotiations does not represent any compromise with what was previously described 
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as a ‘best in class’ deal. Moreover, CETA does have some LPF conditions, so 
‘downgrading’ the UK aim to CETA does not obviate the need for these. 
 
In any case, the LPF conditions the EU seeks from the UK for a Canada-style deal are 
greater than those required from Canada because of the geographical proximity and 
historical inter- connectedness of the UK and the EU (in this sense, not only do 
precedents not matter, they do not even exist). Thus it is important to understand that 
if the Canada model has been re-badged to imply that it is a low, or compromise, ask 
from the UK which makes the EU demand for LPF redundant then that is mistaken as, 
in fact, it is neither of those things. 
 
Leaving transition with no free trade agreement in place 
 

• The likelihood of leaving transition without a trade agreement in place; 
• What would be likely to happen in terms of the negotiations and to UK-EU 

relations after the end of the transition period if there is no free trade agreement 
in place; 

• The UK’s preparedness for leaving the transition period at the end of 2020 
without a free trade agreement in place. 

 
RESPONSE: The answer to this is clearly bound up with the previous set of questions. 
However, more specifically on trade, it is difficult to see how the current UK and EU 
positions on LPF conditions can be reconciled. So, again, if neither side changes 
position then no FTA will be made. The statements and reports following the third, 
most recent, round of negotiations which concluded on 15th May 2020 suggest that 
the two sides are, if anything, diverging rather than converging. There are a huge 
number of uncertainties, so prediction is difficult, but my current judgment is that it is 
more likely than not that the UK will leave without a trade agreement in the sense of a 
fully-fledged FTA. 
 
PREPAREDNESS: WHAT IS AT STAKE? 
 
If no FTA is made, this would mean the imposition of tariffs and quotas on goods trade 
in both directions between the UK and the EU. However it is crucial to realise that, with 
or without an FTA, the core issue of Non-Tariff Barriers (NTBs) to goods trade and 
especially to services trade will be highly problematic for UK businesses. There has 
sometimes been a failure in political debate to understand that the European Single 
Market is not a Free Trade Area and nor can its provisions be replicated by an FTA. 
That is because the Single Market does not just remove tariffs but also (aspirationally) 
NTBs on both goods and services trade. 
 
Crucially, this means having a common framework for setting and enforcing 
regulations which by definition entails trans-national governance. This is ruled out by 
the UK government’s view of sovereignty and ‘sovereign equals’. The economic price 
to be paid for that is profound, especially for services trade, which is crucial to the UK 
economy and in which the UK has a surplus with the EU. 
 
In some discussions, this argument has been flipped round to claim that, in that case, 
there is not very much difference between having an FTA or not (i.e. because, at all 
events, it would do little more than remove some or all goods tariffs and quotas). On 
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this argument, having no trade deal does not matter very much. However it should not 
be forgotten that even this relatively minimal difference is, for firms engaged in 
international goods trade and their customers (who will ultimately bear the cost of 
tariffs), a highly significant one. So the damage to UK services trade that is inevitable 
in all scenarios would be added to by additional damage to goods trade. 
 
It is also sometimes said that the only firms affected by goods tariffs and quotas on 
UK-EU trade are those which actually engage in such trade themselves. However, it 
should be remembered that there is also a knock-on effect to businesses which, whilst 
they may not themselves be engaged in international trade, or trade with the EU, are 
nevertheless upstream or downstream in the supply chains of such firms. The ripple 
effects of tariffs on these businesses are considerable. 
 
PREPAREDNESS: WTO TERMS 
 
In the event of there being no trade deal, the oft-quoted idea of trading on ‘WTO terms’ 
is not a satisfactory solution. These, the most basic or entry-level terms of trade, would, 
by definition, introduce (in some cases substantial) new costs to business to an even 
greater degree than those already entailed by moving from single market membership 
to an FTA. 
 
It is a misnomer that ‘WTO terms’ – alone – are the basis for most of the UK’s non-EU 
trade, and so would be perfectly adequate for trade with the EU. In fact, this is mostly 
undertaken either under the aegis of EU FTAs – some but not all of which have been/ 
will be ‘rolled over’, and then not necessarily on such advantageous terms - or via 
agreements such as those the EU has with the US and China, which, whilst not 
amounting to an FTA, are nevertheless augmentations of basic WTO terms. In other 
words, even to trade with EU on the same terms as the UK currently trades with the 
rest of the world would still require a deal, or deals, of some sort between the UK and 
the EU. 
 
Even leaving all this aside, the idea that trading with the EU on basic WTO terms is 
desirable is contradicted by the government’s own desire to undertake FTAs with non-
EU countries. If basic WTO terms were adequate for trade with those countries, then 
there would be no need to seek such FTAs. If basic WTO terms are not deemed 
adequate for trade with those countries it is contradictory to think that they would be 
adequate for (the much higher volume of) trade with the EU. 
 
Finally, it should be noted that the WTO itself, as a stable source of international trade 
rules, is somewhat under threat, and arguably in crisis, for various reasons, most 
notably the hostility of the current US Administration. And, it need hardly be said, the 
WTO does not provide a framework for any of the non-trade matters that need to be 
agreed between the UK and the EU. 
 
PREPAREDNESS: HUMAN RESOURCES/ IMMIGRATION 
 
Apart from having to deal with tariff and non-tariff issues, many UK businesses and 
other organizations are highly unprepared to exit the TP at the end of 2020, whether 
or not an FTA is in place, as regards human resources. Staff shortages in agriculture 
and food processing, as well as in public services including the NHS, are already 
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apparent as a result of the vote for Brexit (i.e. for both economic reasons in terms of 
the value of sterling and for cultural reasons in terms of feeling unwelcome). There is 
no good evidence that domestic labour can make up this shortfall. 
 
Moreover, many UK services businesses operating within the EU rely upon freedom 
of movement to do so. This is also the case for ‘Mode 5’ services (i.e. services 
embedded in goods e.g. maintenance contracts), and in this sense the good-services 
distinction is somewhat (and arguably increasingly) redundant. 
 
Government immigration policy might be able to address these problems, but it is 
important to note that any such policy will inevitably be far less flexible than that of 
freedom of movement. 
 
Whilst I have said that these issues will exist with or without a trade deal, they would 
be likely to be worse without since it is probable that a deal would include some 
measures to ease restrictions on, for example, UK firms deploying personnel within 
the EU. 
 
PREPAREDNESS: TIMING ISSUES 
 
A final point to make on UK preparedness to leave without a trade deal in place is this. 
It has been said by some government ministers that businesses have had since June 
2016 to prepare for Brexit. This is deeply misleading for several reasons. The Vote 
Leave campaign actually promised that future terms would be negotiated prior to 
beginning the legal exit process. This of course was legally impossible and did not 
happen. Even so, businesses (and the public) were repeatedly told that a deal would 
be made, and indeed would be easy to make. 
 
So it is unreasonable to expect them to have prepared for leaving without deal. Whilst 
some will have made some preparations at the time of the earlier no-deal (i.e. no WA) 
scenario, these were limited by the lack of information about what was entailed and 
reviving them during the ongoing CV-19 crisis will be extremely difficult. Again, as 
noted above, this is especially so for SMEs, who were also the businesses least well 
prepared for the previous no-deal scenario. 
 
FUTURE UK-EU RELATIONS 
 
I have skipped over the question of what UK-EU relations would be like if the TP ends 
with no FTA as this is outside of my area of expertise. However, common sense would 
suggest that such a scenario would be one of antagonism and, in particular, one might 
expect the already fractious issues about the implementation of the Northern Ireland 
Protocol of the WA to intensify. The political and security implications of this could be 
very considerable. 
 
I would assume that some form of negotiation over trade would continue. However, I 
should stress that even a short period in which the UK was trading with the EU on 
basic WTO terms and also without workable substitutes for EU regulatory bodies 
would have a major and deleterious effect on many businesses and, in turn, on the tax 
base and employment. 
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The macro-economic forecasts which project the impact of ‘no deal’ on GDP confirm 
this, but their abstract quality perhaps makes it easy to forget that what underlies them 
is the concrete practical effect on individual businesses, whether small and large, and 
whether or not they directly engage in trade with the EU. If this unfolds on top of the 
very substantial damage and disruption of CV-19 then I would anticipate that the 
business consequences – and their knock- on social effects – would be extremely 
harsh. 
 
I would be more than happy to elaborate on my responses should that be of value to 
the Committee. 
 
Professor Christopher Grey BA (Econ), PhD, FacSS Royal Holloway, University of 
London 
 
May 18th 2020 
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Written Submission from the European Policy Centre 
 
EXTENDING THE TRANSITION PERIOD 
 

• Views on whether the UK government should request an extension to the 
transition period; 

• Your reasons why an extension to transition is or is not required. 
• If you believe an extension to transition is required, how long such an 

extension should be for (one or two years). 
 
There is an overwhelming case for requesting an extension to the transition period. 
The Covid19 pandemic is already having a major impact on the negotiations between 
the EU and the UK. In the short-term the pandemic affects the practical execution of 
the talks as well as decision makers’ bandwidth to focus on the negotiations. Overall, 
the impact of the pandemic increases the risk of not reaching a trade deal before 31st 
December 2020, that is, unless an extension to the transition period is agreed before 
1st July 2020. The UK’s outright refusal to discuss an extension seems therefore 
reckless. No matter what one’s hopes are for the future relationship, an outright refusal 
to contemplate an extension in face of a far- reaching and unprecedented economic 
crisis is irresponsible.1 
 
On a practical level the pandemic has disrupted the talks by making it impossible to 
meet face-to-face. Travel restrictions and Covid19 cases in both negotiating teams 
have delayed an already compressed timetable. It appears that the UK has been more 
strongly affected in terms of its staff capacities as several UK civil servants had to be 
redeployed to work on the government’s Covid19 response. Even though the 
negotiations have now resumed via videoconferencing, virtual meetings cannot fully 
replace the personal rapport and trust- building that comes with in-person meetings. 
 
On a political level there will not be any bandwidth to focus on the Brexit negotiations 
while the pandemic’s economic, social and political fallout requires full attention. 
Therefore, Brexit is necessarily given less priority by governments in the UK and the 
EU. The lack of political capacity and guidance makes it extremely difficult to move 
beyond technical negotiations and into a state where political compromise and deal-
making become possible. 
 
On an economic level, the global economic downturn strengthens the case for an 
extension to the transition period. With view to the UK economy, the Bank of England 
has forecast the worst economic recession in 300 years. An extension would avoid 
adding a second economic shock, no matter what scale, at the end of the year. The 
economic impact on the UK of such a shock could even be aggravated if firms choose 
not to restart their operations after the lockdown has ended due to the prevailing 
uncertainty about market access to the EU. It would create greater legal and planning 
security for governments, businesses, and citizens to extend transition. 
 
The transition period can only be extended once either until 31 December 2021 or until 
31 December 2022. Anything shorter would defy the purpose of an extension, that is, 
among other things, to create legal and planning certainty for businesses and citizens. 
                                            
1 See also Zuleeg, Fabian (2020), “The need for a longer transition”, Brussels: European Policy Centre. 
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Since the economic, social and political effects of the Covid19 crisis are expected to 
have long-term consequences a longer extension of two years would be preferable. 
Given that Article 132 only allows a one-off extension, an extension of two years would 
also avoid the possibility of another cliff edge after one year. 
 
It is important to note that there is a process to agreeing to an extension and that the 
request should therefore not come at the last minute on 30th June. The Joint 
Committee can only formally adopt the decision to extend once the terms and 
conditions, including the length of the transition and the UK’s financial contribution, 
have been decided. The EU and UK representatives in the Joint Committee must 
factor in some time for the internal discussions among the EU27 and within the UK. 
The UK will additionally have to repeal its domestic ban before being able to agree to 
an extension. 
 
The EU has been clear that the UK must ask for an extension. If the UK’s outright 
refusal does not change, the UK will leave the EU’s single market with or without a 
deal on 31st December 2020. At the moment it seems unlikely that Boris Johnson will 
ask for an extension as provided for in the provisions of the Withdrawal Agreement. 
The British government seems to be strongly influenced by the belief that the current 
Covid19 crisis has weakened the EU and its unity and that the EU member states will 
start making concessions once the UK threatens to walk away from the negotiations 
later this year. This form of brinkmanship underestimates the EU’s willingness to 
protect the integrity of the single market, i.e. the cornerstone of its economic and 
political project. Even though the EU would prefer to conclude a deal, it is a 
misconception that it is ready to pay any price to prevent no deal. 
 
There is a chance that the British government might ask for an extension after the 
deadline under the provisions of the Withdrawal Agreement has passed. It is important 
to note that all available options for an extension after 1st July are legally and politically 
tricky. Legally, it would likely require the conclusion of a mixed treaty and therefore a 
unanimous decision in the Council, the agreement of the European Parliament, and 
depending on the laws of each members state the parliamentary approval not only of 
national, but also of regional parliaments. Politically, it will be more difficult to come to 
an agreement. The UK would have to expect the same terms and conditions, i.e. 
agreeing a financial contribution and a length of up to 1 or 2 years. An agreement of 
fisheries as well as the implementation of the Withdrawal Agreement would also 
remain prerequisites for any future negotiations. 
 
Additionally, vested interests might come into play. Under the impression of the severe 
Covid19 crisis some member states might makes additional demands. The potential 
political and legal pitfalls make it uncertain if a late extension request could still be 
accommodated, again increasing the chance of a no deal default. 
 
LEAVING TRANSITION WITH A DEAL 
 

• Whether you believe a deal will be agreed between the UK government 
and the EU by the end of 2020; 

• Given the EU negotiating mandate and the UK government’s negotiating 
priorities as set out in the UK’s approach to negotiations, what an 

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fassets.publishing.service.gov.uk%2Fgovernment%2Fuploads%2Fsystem%2Fuploads%2Fattachment_data%2Ffile%2F868874%2FThe_Future_Relationship_with_the_EU.pdf&data=02%7C01%7CMark.Johnson%40parliament.scot%7Cfe67bc932529414be90108d7ecd32955%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637238264040429175&sdata=1kx5pVxJGv%2BSjRVLIm7w6TTUzt05QlbH6CoKlkyar5U%3D&reserved=0
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agreement might look like; 
• Which sectors and policy areas you believe need to be covered by any 

deal; 
• Any areas that you believe won’t be or don’t need to be covered by a deal. 

 
It seems less and less likely that a deal between the UK government and the EU can 
be agreed by the end of 2020. This assessment is based on the lack of time and 
bandwidth due to the impact of Covid19 (as outlined above), the lack of progress and 
British engagement with the EU’s key issues as well as the fundamentally different 
ways in which the EU and the UK have been approaching the negotiations. 
 
The EU has approached the negotiations on the basis of the revised Political 
Declaration agreed with the UK government on 17 October 2019. The UK’s approach 
seems to be to refer to other EU free trade agreements (FTAs) as blueprints rather 
than referencing the Political Declaration. Given the unique EU-UK relationship in 
terms of proximity, size of the UK economy, and economic interdependence, the EU 
does not see these as realistic templates. These are thus not on offer (and have never 
been on offer). 
 
In addition, the EU approaches the negotiations as one package and aims at achieving 
progress in all areas in parallel, including an overarching governance structure. The 
UK on the other side pursues a more selective approach and would like to negotiate 
separate agreements covering different sectors. Due to its difficult experience with the 
highly complex EU-Swiss agreement, the EU does not offer multiple bilateral 
agreements to third countries. In the case of Switzerland the EU even negotiated a 
new institutional framework agreement in 2018 (still to be ratified) which would 
introduce a more comprehensive framework and a role for the European Court of 
Justice. It is therefore clear that any future deal between the EU and the UK will have 
to be a comprehensive agreement with a single governance framework, including a 
role for the European Court of Justice and the UK's continued adherence to the 
European Convention on Human Rights. 
 
In terms of essential areas which need to be covered by any deal, the pandemic 
strengthens the EU’s case for protecting the integrity of the single market and for 
having strong level playing field provisions in place to allow for an even economic 
recovery. It is therefore very unlikely that the pandemic leads to a loosening of the 
EU’s negotiating mandate. The EU will not agree to a trade deal without ambitious 
level playing field provisions, including on state aid. Another prerequisite for any deal 
will be an agreement on fisheries. 
 
Additionally, the proper and timely implementation of the Protocol on Ireland and 
Northern Ireland remains a big challenge and under any scenario a precondition for a 
deal on the future relationship. However, the Withdrawal Agreement and therefore the 
Irish Protocol will have to be implemented regardless of a deal. Even in the event of a 
no deal the UK needs to make sure to implement the Protocol, otherwise it risks major 
disruptions to trade across the Irish Sea, potentially a hard border on the island of 
Ireland, major reputational damage with potentially negative implications for the 
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conclusion of future trade deals, and possible legal ramifications if the UK breaks an 
internationally binding treaty. 
 
With view to progress on the most contentious issues, it is important to note that there 
is a landing zone for a deal provided that the UK decides to seriously engage with all 
parts of the negotiation. It is not possible to reach an overall compromise if the UK 
pursues a selective approach and only engages on areas of self-interest. If the UK 
does not change its approach it becomes very difficult to reach a deal in the remaining 
time. In addition to the existing content-related differences in various areas, the UK’s 
aggressive rhetoric on sovereignty and divergence undermines trust and risks creating 
serious doubts about the UK’s commitment to reaching a deal or even to adhering to 
legally binding agreements, such as the Withdrawal Agreement. 
 
LEAVING TRANSITION WITH NO FREE TRADE AGREEMENT IN PLACE 
 

• The likelihood of leaving transition without a trade agreement in place; 
• What would be likely to happen in terms of the negotiations and to UK-EU 

relations after the end of the transition period if there is no free trade 
agreement in place; 

• The UK’s preparedness for leaving the transition period at the end of 2020 
without a free trade agreement in place. 

 
Unless an extension is agreed or the UK government changes its negotiating strategy, 
it is increasingly likely that the UK will leave the transition period at the end of 2020 
without a free trade agreement in place. 
 
In terms of the UK‘s preparedness, leaving the transition period without a future deal 
could not come at a worse time. Businesses and citizens are fully occupied with the 
economic crisis at hand. In light of Covid19 they do not have the capacity to prepare 
for the looming changes that could result from a no deal Brexit; such as further 
disruptions to supply chains. This is especially challenging for sectors that are 
currently heavily affected by Covid19 and that are also vital for keeping supply chains 
intact post-Brexit,. e.g. the logistics sector. 
Hence, the Freight Transport Association, the British International Freight Association 
and the Road Haulage Association have all called for an extension to avoid adding 
additional pressure on supply chains. 
 
It appears that the UK has not been updating its preparations for leaving the transition 
period without a deal. Michael Gove informed the House of Commons‘ Committee on 
the Future Relationship with the European Union in a hearing on 27th April 2020 that 
Operation Yellowhammer, the the government's contingency planning for a no deal, 
has been stood down. Gove reiterated that there are no plans to revive Operation 
Yellowhammer as the government expects to conclude a deal. Again, this form of 
brinksmanship underestimates the EU’s preparedness to protect the integrity of the 
single market. Running down the clock without preparing for the worst case scenario 
leaves the UK without any leverage and will no help in securing a deal. 
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If the UK and the EU fail to reach an agreement by the end of 2020 it is likely that there 
will be attempts to conclude some sectoral deals to mitigate at least some of the impact 
of crashing out without a trade deal. This form of a managed no deal is no viable 
alternative to a trade deal and will create immense uncertainty for businesses and 
have severe economic consequences. 
 
Fabian Zuleeg and Jannike Wachowiak 
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Written Submission from UK in a Changing Europe 
 

Key points 
 

▪ Given incompatible objectives, it is far from clear that a deal could be agreed 
between the UK and the EU even if transition were extended. 

▪ To be useful, any extension must allow enough time for negotiation and 
ratification of a deal (assuming that is possible), and, as importantly, for 
business, government and citizens to prepare for either a deal or no deal 
outcome. 

▪ The current stumbling blocks were entirely predictable, with state aid, fisheries 
and governance the key points of difference. 

▪ As things stand, it is hard to see how a deal will be agreed by the end of 2020 
▪ The legal options available suggest that it is unlikely that an extension can be 

agreed after June 2020. 
  
Extending the transition period 
 
There are two key arguments for extension.  
 
The first relates to business readiness and whether it is wise to impose further 
disruption on businesses so soon after the massive shock administered by the Covid-
related lockdown. Even were a deal to be signed along the lines suggested by the UK 
Government, trading terms with the EU would change significantly. This requires not 
only adaptation on the part of businesses, who will have to get ready to comply with 
new post-Brexit processes, but also by the state, e.g. finalising arrangements for 
border checks and ensuring new regulatory systems are up and running. Government 
and business also need to be ready to implement the changes required between Great 
Britain and Northern Ireland, necessary to meet the UK’s legal obligations under the 
Northern Ireland protocol in the Withdrawal Agreement. Covid-19 has hampered these 
preparations, as civil servants have been shifted from working on Brexit to the 
pandemic, and businesses have had to focus on their day-to-day survival.  
 
The counter argument is that because Covid-19 is already imposing the need for 
significant adaptation on businesses—not least when it comes to their international 
supply chains—there is a logic to ‘bundling’ these with those required to adapt to life 
outside the single market and the customs union. This would also allow the UK 
government to take into account businesses’ viability in a post-Brexit and post-Covid 
world when looking at future business recovery packages (see a more detailed 
exposition of these arguments below in the section on the economy).  
 
The second argument for extension relates to securing the time necessary to negotiate 
and ratify agreements on the future relationship with the EU. The original transition 
period would have provided 21 months to negotiate and ratify a new relationship if the 
UK had left as originally planned on 31 March 2019. However, the negotiations did not 
start until March 2020. The time remaining is therefore much shorter than the EU has 
ever had to conclude a trade negotiation and negotiations are having to take place via 
videoconference rather than face-to-face meetings.  
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Some claim that an extension might help by providing the two sides sufficient time to 
conclude negotiations. However, given the currently incompatible objectives spelled 
out by the UK and the EU, it is far from clear that a deal could be agreed even if 
transition were extended to provide more time for the negotiators.  
 
Others claim that only by refusing to extend transition can the UK exert real time 
pressure on the EU to make the concessions necessary to secure a deal. But the gaps 
between the two sides mean that there would have to be so much movement that this 
is unlikely, not least with little time or possibility of doing the sort of behind-the-scenes 
political diplomacy that would lay the ground for such a deal. The danger is that the 
government believes its own rhetoric that the EU shifted in October 2019, when in fact 
the UK did little more than move back to the EU’s preferred Northern Ireland only 
protocol, which Theresa May had rejected as prime minister.   
 
In addition, those opposed to extending transition argue that it is imperative that the 
UK secure the right to regulate its own economy and sign trade deals with other 
partners as a way of speeding economic recovery post lockdown and avoid the UK 
getting pulled into supporting any EU27 rescue packages through a continuing budget 
contribution. There have been few concrete details about what regulatory flexibilities 
it would like to have available and its own analysis suggests bilateral trade deals, even 
if they could be in place by the end of the year, would not offset the impact of disrupting 
trade relations with the EU . 
 
To be useful, any extension must allow enough time both for negotiation and 
ratification of a deal and for business, government and citizens to prepare. An 
extension that uses up all the time for slower-paced negotiations, with no guarantee 
of a deal at the end, would give business longer to recover from Covid, but prolong the 
uncertainty that was affecting the economy before the virus hit. If the UK and the EU 
ultimately do agree an extension what matters less than the length is a firm 
commitment to a timetable.  
 
If the UK and EU ultimately want to extend, it matters when they make that decision.  
 
Extending before July 2020 
 
This would allow use of the provision for extension in the Withdrawal Agreement. In 
legal terms, it works as follows. Article 132 says: 
 

Notwithstanding Article 126, the Joint Committee may, before 1 July 2020, 
adopt a single decision extending the transition period for up to 1 or 2 years. 

 
From the point of view of the EU, this is an easy option.  
 
However, following Boris Johnson’s commitment that he would not be asking for an 
extension, this was enshrined in the EU (Withdrawal Agreement) 2020 Act, which 
says: “A Minister of the Crown may not agree in the Joint Committee to an extension 
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of the implementation period.” Ministers would need to find a way to supersede that 
provision.2  
 
It is possible that a Minister may amend this Act by negative resolution. That would 
allow this prohibition to be removed and the date of end of the transition (currently ‘31 
December 2020 at 11.00 pm’) to be changed. Some, however, argue that these 
changes need to be done by Act of Parliament. 
 
Extending after July 2020 but before December 2020 
 
If the government asked for an extension in, say, November 2020, what would be the 
legal vehicle to do it at EU level? This really is unknown territory, but the following 
possibilities have been suggested. 
 
First, trying to use Article 50. Under international law, it has been argued that this 
would constitute an amendment to an existing agreement, so Article 50 could still be 
used as a legal basis. However, many EU lawyers argue that Article 50 was turned off 
for the UK on Brexit day. Others note that these provisions apply only to states and 
that the EU is not a state. 
 
Second, as a variation to the above, EU member states and the UK could enter into 
an international agreement outside EU law to agree an extension. However, this 
seems difficult legally because an extension would extend EU law and so the EU would 
need a legal basis to act, which takes us back to the problem above. There are a 
number of other legal bases in the Treaty such as Articles 207 and 217, but again 
these might well need unanimous agreement of the Council and if the agreement 
touches areas of member state competence then it would be a mixed agreement 
requiring national and regional ratification. The Court of Justice may also be required 
to give its opinion. 
 
Third, the UK might be able to reach an agreement with the EU by 31 December 2020 
that envisages a fairly lengthy implementation period to turn off existing rules of EU 
law and to enter into the new arrangements over a number of years to come. However, 
this would need a legal basis in the Treaty and would likely be a mixed agreement, 
which would need ratification by all member states—this would have to be done by the 
early Autumn 2020. 
 
Fourth, it has been suggested that a decision of the Joint Committee might be used to 
agree a new extension. However, while the committee can amend the Withdrawal 
Agreement itself, the powers do not include amending Articles 126 and 132—the latter 
of which provides for the transition period.  
 
Finally, Article 352 TFEU, which is the EU’s residual legal basis to ‘attain one of the 
objectives of the Treaty’, has been suggested as a potential option. However, these 
objectives do not include withdrawing from the EU, this provision can be used only 
where no provision in the treaty provides for action to attain the objective (and Article 
50 does that), and Declarations 41 and 42 make clear that Article 352 cannot be used 
to widen the scope of Union powers.  

                                            
2 https://ukandeu.ac.uk/delivering-an-extension-of-the-transition-period/ 

https://ukandeu.ac.uk/delivering-an-extension-of-the-transition-period/
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All of this points to a need for a decision to be taken on extension by 30 June 2020. 
But never rule out the ingenuity of EU lawyers to come up with some imaginative 
solution if need be. 
 
If there is no extension and no deal, what is left? 
 
In the event of a no deal Brexit in 2018-19, the EU published a number of 
preparedness notices across all major areas, identifying the legal issues raised by the 
UK becoming a third country. These are still of interest in the event of a no deal Brexit. 
It also published a number of contingency measures, making concessions to the UK 
for a limited period of time.3 These may be dusted down again.4 In other areas, the UK 
may have to try to make bilateral arrangements with individual member states.  
  
State of the negotiations & leaving with a deal 
 
It was entirely predictable that the big stumbling blocks to an agreement would be 
fisheries and level playing field provisions. Although UK ministers argue that the EU 
offered a Canada style deal from the start and only added these demands later, this is 
not true. The EU’s initial guidelines on the future relationship in March 2018 made 
clear that the EU would insist that the UK could not undercut it on environmental and 
social protection, and on state aid because of the UK’s geographic proximity and 
interconnectedness as a result of over 40 years of EU membership.   
 
The UK has insisted that any deal respects its regulatory autonomy and, on fishing, its 
status as an independent coastal state. It therefore rejects anything that fetters its 
future decisions. The Conservative manifesto also said that the UK wanted the right 
to diverge upwards. The Chancellor of the Duchy of Lancaster has suggested that the 
UK could accept non-regression clauses—a commitment not to reduce the levels of 
protection when the UK exits transition at the end of the year—on environmental and 
social issues, but the UK has not included that in its draft agreement. The EU was 
prepared to concede that as a condition of the UK-EU customs territory in Theresa 
May’s backstop, and that is what they are proposing in their negotiating mandate. It is 
harder to see how the two sides could reach agreement on state aid, where the EU is 
proposing that union law continues to apply in the UK through so called ‘dynamic 
alignment.’ But state aid is an area where the EU should ultimately be able to protect 
itself through traditional trade defence and the UK has already committed to observe 
EU state aid rules in relation “to anything that affects trade between Northern Ireland 
and the Union”. Some lawyers argue that this could be interpreted very widely by the 
EU.  
 
On fishing, the EU hardened its stance in its final negotiating mandate and is looking 
to preserve the status quo—a position that Michel Barnier described as “maximalist” 
in his press conference on 15 May. The UK will not concede anything like the status 
quo, and without an agreement the EU will lose all influence over how the UK manages 
fisheries access. Although that would be welcomed by many in the UK fishing industry, 
others would suffer badly from the loss of tariff-free access to their important EU 
markets. The EU is keen for an early agreement, as this is one of the issues where 
                                            
3 https://ec.europa.eu/commission/presscorner/detail/en/IP_19_2951 
4 https://ec.europa.eu/info/brexit/brexit-preparedness/legislative-initiatives-and-other-legal-acts_en 

https://ec.europa.eu/commission/presscorner/detail/en/IP_19_2951
https://ec.europa.eu/info/brexit/brexit-preparedness/legislative-initiatives-and-other-legal-acts_en
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the UK has substantial leverage, but ultimately it is easier to see an agreement being 
done in the context of a wider agreement—one that perhaps recognises the UK’s 
status as an independent coastal state but gives EU fishers a degree of future 
reassurance about levels of access (potentially reducing compared to current levels).  
 
The other issue on which the two sides are far apart is governance. The EU is looking 
for a comprehensive association agreement and has published a draft treaty covering 
all aspects of the future relationship, with a single overarching governance process. 
The UK wants a trade agreement and then a number of separate agreements, all with 
their own governance arrangements.  
 
The recent release of the UK’s draft text for a trade agreement with the EU confirms 
that the two sides remain far apart on ‘level playing field’ areas. Although the UK 
argues that it is just following precedent, there are a number of areas—such as on 
services and road transport—where it is seeking new arrangements which do not 
appear in any other trade agreement. It is also seeking trade facilitation provisions, 
such as on equivalence and authorised economic operator regimes, that go beyond 
existing EU precedents. These may make sense given the interconnectedness of the 
UK and EU economies and the need to manage cross-channel trade, but that is not 
an argument the UK has acknowledged when the EU has used it as a rationale for its 
concerns about UK undercutting. On that, the UK texts on social and environmental 
protection do appear to be directly lifted from earlier agreements. Notably, the UK 
proposes to supersede the agreement on continued recognition of geographical 
indications in the Withdrawal Agreement, a particularly important issue for many 
producers in Scotland, as highlighted in the UK’s negotiating objectives with the US.5 
The UK currently has 88 protected food names, including Scotch whisky, and Scottish 
farmed and wild salmon.6 But it did not publish a new agreement.  
 
On financial services, the UK’s draft agreement text follows the EU’s trade agreement 
with Canada (CETA) and seeks to allow the cross-border supply of financial services. 
Currently, using passporting arrangements, it is estimated that 67% of UK financial 
services (not including insurance) supplied to the EU are delivered cross border from 
a UK base.7 The provisions in CETA do not match current passporting arrangements, 
but rely on equivalence decisions and this is also the approach developed in the UK’s 
draft agreement. These provisions enable financial firms outside the EU to conduct 
business within the single market and/or with EU counterparts without being subject 
to EU regulation on top of their home country regulation, provided the EU determines 
that the legal and regulatory system of the third country is deemed ‘equivalent’. 
However, it is usually interpreted as relating to only limited types of financial services 
and equivalence does not provide the same breadth of market access across the same 
number of services as passporting. Equivalence also provides much less certainty 
than single market access because the EU can revoke its decision to grant 
equivalence with 30 days’ notice. Given this uncertainty, some businesses have 
already begun to execute plans to get around the end of passporting by establishing 
or growing their bases in EU member states. 

                                            
5 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/869592/UK_U
S_FTA_negotiations.pdf 
6 https://www.gov.uk/government/collections/protected-food-name-scheme-uk-registered-products 
7 https://www.cer.eu/sites/default/files/brexit_trade_sl_pbrief_6.12.18.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/869592/UK_US_FTA_negotiations.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/869592/UK_US_FTA_negotiations.pdf
https://www.gov.uk/government/collections/protected-food-name-scheme-uk-registered-products
https://www.cer.eu/sites/default/files/brexit_trade_sl_pbrief_6.12.18.pdf
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There is evidence that over 320 financial services firms have moved parts of their 
business to different European centres (this could include staff, assets or both). 
However, this is likely to be an underestimate, as firms have not sought to make such 
plans public for competition reasons. It is also important to note that moving staff in 
particular is likely to be a lagging indicator because a business will only move staff 
when it is certain a new relocation destination has been decided. Because of this, 
moves out of the UK are likely to be gradual. Some have already happened but more 
are likely to materialise once there is greater clarity about what the post-transition 
arrangements look like. 
 
As things stand, it is hard to see how a deal will be agreed by the end of 2020. This is 
due more to the incompatible preferences of the two sides than to questions of time. 
On a variety of issues ranging from the level playing field, to fisheries, to the structure 
of the proposed deal itself, the positions of the two sides were and remain significantly 
different.   
  
Leaving transition with no trade agreement in place 
 
Given the distraction of Covid-19 and the preferences of both sides, a no trade deal 
outcome seems as likely as it ever has. There appear, as argued above, very limited 
possibilities to extend the transition arrangements without going through the formal 
procedure set out in the Withdrawal Agreement. 
 
It is quite possible that, should talks break up in the autumn without an agreement, 
there will follow a period of mutual recrimination as the UK and member states point 
the finger of blame for the economic fallout of no deal at the other side. This would 
make an immediate resumption of the negotiations, as well as agreement on 
measures to potentially mitigate the immediate impacts of no deal, extremely difficult. 
However, given the range of issues over which the UK and the EU collaborate and 
have a shared interest, it seems likely that talks would have to resume at some point. 
Although Australia is currently in negotiations with the EU over a comprehensive free 
trade agreement, it does already have some flanking deals in place to ease trade 
flows. The UK is likely to want to try to secure some of those, as well as deals in areas 
such as aviation and perhaps road haulage and veterinary arrangements to make the 
Irish Sea border less onerous. However, the atmosphere for these agreements would 
not be good if the talks broke down, and in the short term it would be more likely that 
both sides would resort to unilateral measures which do not require negotiation, such 
as those the Commission proposed previously for no deal preparations.  
 
UK preparedness 
 
We have had no recent assessment of UK readiness for life in a no deal scenario. A 
lot of staff inside government working on Brexit preparation were diverted onto Covid 
work and business bandwidth has been eaten up by coping with consequences of the 
virus. In the run-up to October 2019, when the government told businesses to prepare 
for a no deal exit, the National Audit Office assessed that many had not taken that 
seriously. The government stood down its no deal contingency work earlier in the year 
but had said that it would start those preparations in earnest again if it assessed in 
June that the talks with the EU were likely to fail.  
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The UK will have been helped by last year’s no deal planning. But the government 
then proposed to have a system that depended on a lot of unilateral mitigations—for 
example, prioritising flow over revenue at the border and continuing to recognise EU 
authorisations. But Michael Gove has made clear that if the UK ends transition with no 
agreement in place the government proposes that the border operates properly.   
 
Many businesses could be preparing now. The sort of deal that the Johnson 
government envisages means that many of the same sorts of preparations are 
necessary for deal as for no deal—for goods trade, that would not have been true if 
the government was aiming for something more like Theresa May’s Chequers 
proposals. But for this to happen, both for GB-EU trade and trade between GB and NI, 
the government needs to give urgent, clear guidance on what they need to do.  
 
The release of the UK’s global tariff schedule—the tariff schedule that will be applied 
to imports from WTO members after 1 January 2020—reaffirms earlier expressions of 
concern that, in the event of no trade agreement between the UK and EU, some 
sectors of the economy with intense trade linkages with Europe will be subject to 
moderately high tariffs.  
 
Car and transportation equipment will be the industrial sector most adversely affected 
if the UK and the EU are unable to negotiate a free trade agreement. Tariffs on 
approximately a fifth of automotive sector product lines remain at 10% ad valorem or 
higher. Food and agricultural products remain another area of concern. A large 
number of tariff lines remain at the level of the EU’s World Trade Organisation tariff, 
i.e. high and restrictive. In the event of no trade agreement with the EU, this could 
have serious implications for food prices in the UK. Approximately 68% of tariff lines 
for animals, meat, and animal products are unchanged or only involve a nominal 
‘currency conversion’ change. The same applies for approximately 44% of tariff lines 
for fruits, vegetables, and grains and approximately 66% of tariff lines for foodstuffs. 
Many tariff lines are subject to a ‘simplification’, but these involve only small changes 
in duty rates.  
 
Any future trade agreement 
 
On what legal basis would any future relations be negotiated?  
 
Article 207 TFEU 
 
Article 207 TFEU concerns free trade agreements between non-member states and 
the EU, acting in the framework of its ‘common commercial policy’. 
 
Agreements negotiated under Article 207 can vary depending on what the partner 
wants.8 They may simply be called Free Trade Agreements (FTAs), such as the EU-
Singapore FTA9 or the EU-South Korea FTA.10 Alternatively, they may be called 
Comprehensive Economic Trade Agreements (CETAs) or Economic Partnership 
Agreements. The recent free trade agreement with Canada was a CETA. 
                                            
8 http://trade.ec.europa.eu/doclib/docs/2012/june/tradoc_149616.pdf 
9 http://ec.europa.eu/trade/policy/countries-and-regions/countries/singapore/index_en.htm 
10 http://eurlex.europa.eu/JOHtml.do?uri=OJ:L:2011:127:SOM:EN:HTML 

http://trade.ec.europa.eu/doclib/docs/2012/june/tradoc_149616.pdf
http://ec.europa.eu/trade/policy/countries-and-regions/countries/singapore/index_en.htm
http://eurlex.europa.eu/JOHtml.do?uri=OJ:L:2011:127:SOM:EN:HTML
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Association Agreements 
 
Article 217 also concerns agreements with third countries, but usually in the context 
of deeper and closer arrangements. These are called Association Agreements.  
 
Association Agreements were signed with Ukraine, Georgia and Moldova in 2014. 
According to the Commission, these three agreements represent ‘the most extensive 
form of co-operation offered by the EU to its non-candidate neighbours to date. [They] 
foresee far reaching political and economic integration with the EU by significantly 
deepening political and economic ties.’ 
 
The political and cooperation provisions of the Association Agreement with Ukraine 
have been provisionally applied since November 2014.11 The agreement also contains 
a Deep and Comprehensive Free Trade Agreement (DCFTA), which the EU and 
Ukraine have provisionally applied since 1 January 2016.12 Such agreements often 
involve the partner country accepting most of the EU’s rules concerning the single 
market and other parts of the EU legal order. 
 
It will ultimately be a political decision whether the future deal that the UK wishes to 
adopt will be under Article 207 as a free trade deal (which, as the Canadian CETA 
shows, can be broad in scope) or as an Association Agreement (deeper but suggests 
ever closer cooperation with the EU), or possibly both. The EU negotiating mandate 
cites Article 217 as the legal basis.13 
 
In both cases, Article 218 TFEU lays down the process for negotiating and concluding 
these association agreements. The Council must act by a qualified majority vote 
throughout. However, the Council must act unanimously when the agreement covers 
a field for which unanimity is required for the adoption of a Union act, as well as for 
association agreements. The UK-EU FTA is likely to be subject to unanimous voting.  
 
Mixed agreements 
 
Where the agreement, whether under Article 207 or 217, contains provisions that fall 
under member state responsibility, individual member states also have to ratify the 
agreement according to their national ratification procedures. These are known as 
mixed agreements. The EU-Canada agreement was adopted as a mixed agreement, 
as was the EU-Ukraine Association Agreement. The Court has ruled that the EU-
Singapore agreement could not, in its current form, be concluded by the EU alone, 
because some of the provisions (on investment) envisaged fell within competences 
shared between the EU and the member states.14 
Thus, 27 national parliaments must agree and, in a federated system like Belgium, six 
regional parliaments also have a say. Any trade agreement or Association Agreement 
with the UK would probably be a mixed agreement. There is power to bring it into force 
provisionally pending its ratification. In the past, the UK has pushed for as many of 

                                            
11 http://trade.ec.europa.eu/doclib/html/155103.htm 
12 http://trade.ec.europa.eu/doclib/press/index.cfm?id=1425 
13 https://www.consilium.europa.eu/media/42737/st05870-en20.pdf 
14 https://bit.ly/2ZuPR4Z 
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these international agreements as possible to be concluded as mixed agreements to 
ensure state control over the EU’s activities. 
 
Immigration 
 
After the end of the transition period, the UK will cease to be part of the EU’s free 
movement area, and the UK will introduce the new points-based system for migration 
from the EU (as well as the EEA and Switzerland). This will result in large changes to 
the UK immigration system, particularly for those seeking to move here from 
elsewhere in the EU. Note, crucially, that this will be the case whether or not there is 
a UK-EU agreement covering trade and other issues. Neither side has proposed 
significant immigration-related measures for such a deal, so these changes will be 
required regardless of the success or otherwise of the negotiations.  
 
The implications of the new system have been extensively analysed elsewhere.15 They 
are likely to lead to a significant reduction in migration from the EU, partly offset by a 
rise in skilled migration from outside the EU. The overall economic impact may be 
broadly neutral, although there will be significant sector-specific issues.  
 
However, in this context, the relevant point is the timetable. Introducing a far-reaching 
reform to the immigration system in less than a year would have been challenging 
under normal circumstances.16 Ideally, employers and universities would have a 
reasonably clear idea of the rules, processes and procedures by early autumn, when 
considering employment offers to migrants staring work in 2021. This is vanishingly 
unlikely. The Home Office is currently preoccupied with its response to the Covid-19 
crisis, including (as regards borders, immigration and visas) with a number of urgent 
issues  such as how to implement the proposed quarantine system for those arriving 
in the UK without undue disruption and the extension of visas for migrants currently 
resident, among other things. All this while a large number of staff are working at home, 
and against the background of other, ongoing immigration-related pressures such as 
the implementation of the EU Settlement Scheme and the aftermath of the Windrush 
scandal.  
 
At best, therefore, there will be very limited capacity within the Home Office to explain 
the operation of the new system to employers, potential migrants and other sponsors 
before it is introduced in January 2021, with consequent confusion and disruption. At 
worst, there is a significant chance that the new system will simply not be ready or 
functional, at least for some categories of immigrants. Note that there is no obvious 
way out or fix here. Ending the transition period means a new immigration system is 
required, since the current one for EU/EEA citizens (based on EU free movement law) 
will no longer exist.  
The risks here are not just short-term disruption as the new system beds in, but the 
reputational risk for the UK. For the rest of the world, changes to immigration will be 
the single largest and most visible change resulting from Brexit. The opportunity 
here,17 as some proponents of Brexit have long argued, is that it will allow the UK to 

                                            
15 https://ukandeu.ac.uk/wp-content/uploads/2019/10/The-economic-impact-of-Boris-Johnsons-Brexit-
proposals.pdf 
16 https://www.theguardian.com/commentisfree/2020/feb/19/boris-johnson-immigration-reforms-home-office-
skilled-migration 
17 http://www.politics.co.uk/comment-analysis/2020/04/29/immigration-in-the-age-of-covid 

https://ukandeu.ac.uk/wp-content/uploads/2019/10/The-economic-impact-of-Boris-Johnsons-Brexit-proposals.pdf
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https://www.theguardian.com/commentisfree/2020/feb/19/boris-johnson-immigration-reforms-home-office-skilled-migration
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present itself as ‘Global Britain’, with an open, outward-oriented system encouraging 
skilled migration from the entire world. But if the introduction of the new system is 
perceived to be bungled and chaotic, it could have precisely the opposite impact.  
 
Economic impacts 
 
The economic consequences of various Brexit scenarios have been extensively 
analysed. Our modelling suggests that the long-term economic impact of a move to 
trading on World Trade Organisation terms might reduce UK GDP by up to 9 percent 
over a decade, compared to EU membership.18 The government’s own analysis 
published in 2018 reaches similar conclusions. A free trade deal along the lines 
proposed by the government (‘Canada-style’) would mitigate that loss, but the loss 
would still be up to 6 percent of GDP. 
 
These analyses, however, look at the long-term impacts—they do not shed any light 
on whether the impact would change significantly as a result of extending the transition 
period or not, nor on the interaction between changes to trade arrangements at the 
end of 2020 and the Covid-19 crisis, which is a crucial consideration in current 
circumstances.  
 
There are arguments, in both directions, here, as we have previously observed.19 
There are two possible arguments for not extending the transition: 
 

a) Both covid-19 and Brexit represent substantial structural shocks to the UK 
economy, to which it will have to adjust. Some adjustment costs may overlap – 
if so, it makes sense to get them all out of the way at once 
 

b) If trade, travel, immigration, and tourism are already depressed, and perhaps 
still subject to some health-related restrictions, perhaps some extra friction will 
not impose much in terms of additional costs. Davis, former Brexit Minister, 
has argued the pandemic “means that cross-border traffic will be depressed 
and customs will be more than able to handle the traffic”.20 
 

The counterarguments are the following: 
 

a)  the recovery phase following the pandemic is precisely the wrong time at which 
to make major changes to our largest trading relationship. Businesses, both UK 
and foreign, will be seeking to re-establish themselves in international markets 
and to rebuild their supply chains. If this phase is combined with the sudden 
imposition of new trade barriers – as well as a rapid drop in the immigration of 
workers and students that has helped power the UK’s growth in recent years – 
then the UK may find itself semi-permanently excluded from markets and 
supply chains.  

                                            
18 https://ukandeu.ac.uk/wp-content/uploads/2019/10/The-economic-impact-of-Boris-Johnsons-Brexit-
proposals.pdf 
19 https://www.conservativehome.com/platform/2020/04/anand-menon-and-jonathan-portes-on-balance-the-
pandemic-strengthens-the-case-for-extending-the-brexit-transition.html 
20 https://www.ft.com/content/267d8562-ef86-4a04-83ea-37bd97812d36 
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https://www.conservativehome.com/platform/2020/04/anand-menon-and-jonathan-portes-on-balance-the-pandemic-strengthens-the-case-for-extending-the-brexit-transition.html
https://www.conservativehome.com/platform/2020/04/anand-menon-and-jonathan-portes-on-balance-the-pandemic-strengthens-the-case-for-extending-the-brexit-transition.html
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b) The nature of the adjustments required to covid-19 may interact with the 

imposition of trade and regulatory barriers with the EU in such a way as to 
magnify the impact of both (for example, if global supply chains – and in 
particular trade with China – become less attractive or sustainable). 
 

c) The “overload” argument: business will not have the spare capacity (financial, 
management time, etc) to absorb a further major shock (the end of the transition 
period) immediately after the covid-19 crisis. 

 
It is not possible at present to assess these different impacts so as to construct a 
quantitative analysis of the interactions. Our view is that, on balance, the pandemic 
probably does make the economic risks of exiting transition in January 2020 without a 
trade deal larger, but the uncertainties are very large. 
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Written Submission from Dr Holger Hestermeyer 
 
A) Introduction 
 
1. I am the Shell Reader in International Dispute Resolution at King’s College London 
and a Senior Research Affiliate of the Max-Planck-Institute for Comparative Public and 
International Law in Heidelberg. In the past, I have served as specialist adviser to the 
House of Lords EU Committee and the EU External Affairs Sub-Committee. My 
expertise is in the areas of public international law including international trade, EU 
law and comparative public law. I have, in the past, given oral testimony to the 
Committee. I have given written testimony to the Future Relationship Committee of the 
House of Commons in a related inquiry, which I attach. 
 
2. This testimony reflects the view of the author alone and neither can nor should be 
attributed to any of the institutions he is or has been affiliated with. 
 
3. This written testimony is submitted in response to a request from the Committee 
addressed to the author and dated 5 May 2020. It will focus on the issue of extending 
the transition period. 
 
B) Extending the Transition Period 
 
4. The debate about an extension period has been lively. In my opinion, an extension 
of at least one year is essential even if the UK would not want to conclude a free 
trade agreement with the EU. As to the duration of the extension there is leeway 
and creative solutions (within the maximum time frame indicated by the 
Withdrawal Agreement) can be conceived.21 
 
5. The arguments in favour of extending the transition period most commonly relate 
to the time it takes to negotiate a free trade agreement and the effect the coronavirus 
crisis has on the negotiations. However, much more significant, in my opinion, is 
the need for industry to properly prepare for the changed relationship with the EU. 
 
6. Common arguments against the extension of the transition period relate to the 
capacity of the UK to enter into its own free trade agreements and the position of the 
UK as a rule-taker as well as budgetary considerations. On the whole these 
considerations do not prevail. 
 
7. It should, finally, be pointed out that under Art. 132(1) of the Withdrawal Agreement 
an extension needs to be decided by the Joint Committee before 1 July 2020. An 
extension after this date encounters legal difficulties. 
 
8. The most commonly made argument in favour of extending the transition period is 
that there is not a sufficient amount of time to negotiate a free trade agreement. The 
difficulty to conclude the negotiations in little more thant half a year is obvious when 
looking at the time it took the EU to negotiate, for example, its free trade agreement 
with Canada, often cited as a model for what the government is trying to achieve: 
Negotiations commenced on 6 May 2009 and the agreement started to be 

                                            
21 See Raoul Ruparel, A solution to the Brexit transition conundrum, Politico 17 May 2020. 
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provisionally applied on 21 September 201722. While the length of the negotiations in 
this case might be unusual, it is not uncommon for trade negotiations to take a 
significant amount of time, as the example of the USA shows. The table below23 
drafted by the PIIE shows that it takes 45 months, on average, to negotiate a free trade 
agreement with the US from launch date to implementation. 
 

 
 
9. The comparison of the future relationship negotiations with the negotiations 
of a “normal” free trade agreement is, however, not straightforward. Many of the 
traditional stumbling blocks of negotiating traditional free trade agreements – 
protective interests trying to prevent the liberalisation of trade – are not present, as the 
two partners already benefit from fully liberalised trade between each other. In 
addition, the two partners have already reached agreement on a basic outline of their 
                                            
22 OJ 2017 L 238/9; De Mestral, Negotiating CETA with the European Union and Some Thoughts on 
the Impact of Mega-Regional Trade Agreements on Agremments Inter Partes and Agreements with 
Third Parties, in: European Yearbook of International Economic Law 2017, 437. 
23 Caroline Freund & Christine McDaniel, How Long Does it Take to Conclude a Trade Agreement 
with the US?, https://www.piie.com/blogs/trade-investment-policywatch/how-long-does-it-take-
conclude-trade-agreement-us.  
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future relationship in the political declaration. Despite these differences it would be 
wrong to assume that the future relationship agreement is easier to negotiate than a 
free trade agreement. On the one hand the future relationship negotiations come with 
their own difficulties that are not any less significant than those facing traditional trade 
negotiations.24 On the other, the published textual proposals by both sides show 
significant differences in their negotiation positions ranging from the structure of the 
agreement (one agreement vs. several) to details such as provisions on the level 
playing field. The exchange of letters between the two chief negotiators indicates that 
an impasse has been reached. 
 
10. The difficulties are further aggravated by the coronavirus crisis. The crisis 
presents two additional challenges for the negotiations: Firstly, it has made face-to- 
face negotiations – for the time being – impossible. While online negotiations can and 
have been conducted, these lack some of the features of face-to-face negotiations that 
are conducive to building the relationships that enable reaching agreement, such as 
more light-hearted conversation over coffee and effective teambuilding. Secondly, the 
crisis has created very real challenges in terms of manpower and bandwidth. Not only 
have, for a while, both chief negotiators been unable to fully perform their work due to 
falling sick and self-isolation, but 47 civil servants from the transition task force and 
Taskforce Europe had to be redeployed to COVID-19 work.25 
 
11. The most significant reason that an extension is needed, however, is that 
industry currently has no bandwidth to prepare for Brexit, as all attention is – 
and should be – taken up by dealing with the coronavirus crisis. The coronavirus 
crisis has hit the UK with full forth. In March, UK GDP reportedly took a hit of 5.8%.26 
Worse is to come. Businesses are understandably focusing on dealing with the current 
crisis and struggle to simultaneously prepare for Brexit. Not extending the transition 
period means forcing businesses to set aside capacity for Brexit planning. 
 
12. The latter argument favours extending the transition period even if the goal 
of the UK were to not conclude a trade agreement with the EU. Business will have 
to prepare for the changed trading environment with the EU whether this change 
implies trading under a free trade agreement or under WTO most-favoured-nation 
terms. Both settings for the future relationship demand rigorous preparation. 
 
13. The considerations brought to bear against an extension of the transition 
period27 do, on balance, not prevail. The most significant disadvantages appear to 
be that during an extension period the UK would have to pay contributions to the EU 
budget, the amount of which would be fixed by the Joint Committee along with the 
decision to extend the transition period (Art. 132 (3) of the WA). The UK would also 
continue to be bound by EU law, even though it no longer has an impact on making 
such law – a situation that is not viable for the UK in the medium or long term. Given 

                                            
24 See my testimony to the Committee on the Future Relationship with the European Union of the 
House of Commons, paras 14 ff. 
25 Testimony of Michael Gove, Oral evidence Committee on the Future Relationship with the 
European Union, Monday 27 April 2020, Q208. 
26 David Milliken & William Schomberg, UK GDP shrinks by record 5.8% in March, harder COVID hit 
ahead, Reuters 13 May 2020. 
27 See e.g. Shanker Singham, Brexit – and why the transition period must be extended beyond 
December this year, ConservativeHome 14 April 2020. 
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the limited time of an extension both of these disadvantages cannot outweight the risk 
of overburdening business with no-deal preparations at the time of Covid. Further 
disadvantages mentioned, such as being unable to bring into force new free trade 
agreements during the extended transition period without authorisation by the EU (Art. 
129 (4) of the WA), are unlikely to be significant. To matter, they would logically 
presuppose that the UK would be able to bring into force a significant free trade 
agreement with a new partner before the expiry of the extended transition period. The 
only major partner that would offer such a benefit and that the UK currently negotiates 
with is the USA.28 It is unlikely that a full US-UK free trade agreement would be 
substantially delayed by an extension of the transition period. 
 
14. For clarity’s sake it should be pointed out that an extension of the transition 
period would not put the UK’s exit from the EU at risk. The UK has left the 
European Union. Art. 50(5) of the TEU leaves no doubt that the only way for the UK 
to rejoin the Union would be accession proceedings under Art. 49 of the TEU. While 
an extended transition period leaves the UK under EU rules for an additional period of 
time, it does not open the door to a permanent halfway house: the Withdrawal 
Agreement provides for a single decision extending the transition period. Nobody 
argues for changing this limitation. 
 
15. It should, finally, be pointed out that under Art. 132(1) of the Withdrawal Agreement 
an extension needs to be decided by the Joint Committee before 1 July 2020. An 
extension after this date encounters legal difficulties. The terms of the WA do not 
provide for such a possibility, nor do they grant the Joint Committee the power to 
amend the agreement in that regard. There has been much discussion whether the 
UK and the EU could nevertheless amend the provisions of the Withdrawal Agreement 
with regard to the extension of the transition period, as they are the only parties to the 
agreement. Under EU law, this requires the EU to have a legal basis for its action (Art. 
5(1) of the TEU – principle of conferral), and the only realistic basis available appears 
to be Art. 50 of the TEU. The EU has, indeed, already proposed an amendment to the 
Withdrawal Agreement based on Art. 50(2) of the TEU in May 2020.29 However, this 
proposal stays within the powers of the Joint Committee to amend the agreement. 
Whether Art. 50 of the TEU remains available as a legal basis for amendments to the 
Withdrawal Agreement outside the powers of the Joint Committee or whether it is not 
available in that regard as the UK is no longer a withdrawing member, but a third 
country, has been the topic of a heated debate.30 At the very least an amendment of 
the Withdrawal Agreement in this regard would likely cause difficult legal debates. 
  

                                            
28 The UK currently benefits from the EU-Japan FTA. 
29 Proposal for a Council Decision of 15 May 2020. COM(2020) 195 final. 
30 See e.g. Jean-Claude Piris, Extending the Brexit transition period after 30 June 2020, Encompass 
May 2020. 
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Written Submission from Professor Sarah Hall 
 
This evidence is provided by Sarah Hall, a Senior Fellow at UK in a Changing Europe 
and a Professor of Economic Geography at the University of Nottingham. 
 
The evidence responds to the issues raised by the Committee with a particular focus 
on the services sector. 
 
Extending the transition period 
 
1. The UK’s economy has been shaped in profound ways by the membership of the 
EU’s single market. Whilst much of the public attention has focused on manufacturing, 
for good reasons, it is important to fully consider the implications of extending the 
transition period or not for the services sector. The UK is predominately a services 
economy. Services contribute around 81% of the economy and employ around 30 
Million people or around 84% of jobs.31 
 
2. The end of the transition period will bring significant changes to the services sector. 
For some activities, such as financial services, the impact will be felt most acutely in 
terms of the lack of single market access. For example, it is estimated that just over a 
quarter of this sector’s activity currently stems from EU related business.32 
 
3. Other parts of the services sector rely heavily on migrants from the EU in terms of 
labour markets including in financial services, education, the health service and road 
haulage. The end of free movement will mean that these labour market requirements 
will need to be met through the government’s proposed new immigration regime. For 
some services, the proposed salary threshold proposed of £25,600 for migrants 
coming to the UK is unlikely to pose a significant barrier to entry – though employers 
will still have to go through the bureaucracy of applying for visas and there will be 
significant costs to pay that do not apply not to EEA nationals coming to work in the 
UK now. However, close to 80% of works in the hotel and restaurant sector and over 
50% of those in the leisure sector earn less than £400 per week and hence may not 
be allowed to come and work in the UK. 
 
4. Some services businesses have begun to plan for the UK’s economic future outside 
of the EU. For example, in financial services, companies have begun to transfer assets 
and/or employees to European hubs including Frankfurt, Dublin, Luxembourg, 
Amsterdam and Paris in order to maintain single market access. Estimates suggest 
that over 320 firms may have already undertaken relocations of some kind to date.  
 
5. There are significant and diverse implications for service sector businesses of 
leaving the single market including: greater barriers to single market access for 
exports; regulatory issues such as the likely requirements for permits in haulage; 
possible additional costs for the creative industries of accessing EU markets for live 
events; and greater administration for selling UK TV programming into the EU to name 

                                            
31 
https://www.ons.gov.uk/economy/grossvalueaddedgva/datasets/nominalandrealregionalgrossvalueaddedbalance
dbyindustry  
32 https://www.oliverwyman.com/content/dam/oliver-
wyman/global/en/2016/oct/OW%20report_Brexit%20impact%20on%20Uk-based%20FS.pdf  
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but a few. Responding to these changes will require time and planning. Given the 
considerable economic contraction that the UK economy is currently undergoing 
following COVID-19 there is a clear economic rationale to extend the transition period 
to give more time for services business to plan for the UK’s future outside of the single 
market. 
 
Leaving transition with a deal 
 
6. The UK is seeking a Comprehensive Free Trade Agreement (FTA) with the EU. For 
the services sector, it is important to note that FTAs typically do not assist trade to the 
same extent as they do for goods. 
 
7. The UK’s negotiating position is based on the EU-Canada Comprehensive 
Economic and Trade Agreement (CETA). CETA goes further on assisting services 
trade than is typical in FTAs but does not replicate single market access. For example, 
government analysis undertaken in 2018 estimated that the value of services trade 
from the UK could decline by 8% without a deal and by 5% under a typical FTA.33 
 
8. Whilst the UK’s position is based on CETA, in some areas, it asks for greater single 
market access than CETA does. Academic research shows that economic trade is 
typically greater between geographically close trading partners such as the UK and 
the EU. This gives rise to EU concerns that the CETA deal may not be appropriate for 
its relationship with the UK because the UK could seek to obtain competitive 
advantage by de-regulating compared to the EU, for instance by lower reporting 
standards or using tax policy to attract international services investment. If a large and 
geographically close competitor to the EU does that, while retaining relatively easy 
access to the single market, it could make it harder for the EU to compete 
internationally whilst maintaining its own rules. This could leave to difficulties in 
agreeing the draft deal as set out by the UK. 
 
9. In the services sector, there are also differences between the UK and the EU on the 
sectoral coverage of any deal. For example, the UK wants to include audio-visual 
services including the Television and film sectors but the EU does not include these 
typically in its FTAs. 
 
10. The areas where the UK is seeking more to support services trade include on the 
mutual recognition of qualifications such as for lawyers and architects and on the ways 
in which financial services trade will be facilitated (discussed in more detail below). 
 
11. At the same time as seeking greater market access in these areas than is typical 
in EU FTAs, the government is seeking to preserve its own regulatory autonomy, 
allowing the possibility of significant divergence. This is in stark contrast to service 
sector regulatory alignment that underpins the EU’s single market in services. It is not 
yet clear whether there are any areas where the UK would be prepared to accept 
greater regulatory alignment in return for securing greater market access to the single 
market. 
 
                                            
33 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/760484/28_No
vember_EU_Exit_-_Long-term_economic_analysis__1_.pdf  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/760484/28_November_EU_Exit_-_Long-term_economic_analysis__1_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/760484/28_November_EU_Exit_-_Long-term_economic_analysis__1_.pdf


CTEEA/S5/20/13/1 

35 
 

Leaving with or without a deal 
 
Below, I set out what the UK is seeking in three key service areas, how this compares 
to existing EU FTAs, notably the EU’s deal with Canada and what the implications 
could be at the end of a transition, if a deal is made and under a no deal end to 
transition. 
 
Financial services 
 
12. The UK’s financial service sector relies on the single market for the current size 
and shape of its EU exports. Single market access is currently facilitated through what 
are known as passporting arrangements between the UK and EU member states. 
Passporting means that a financial services firm authorized to undertake activity by 
the regulatory of one EU member state can apply for a passport that allows it to 
conduct the same business throughout the EU/EEA without the need for further 
authorization. Using passporting arrangements, it is estimated that 67% of UK financial 
services (not including insurance) supplied to the EU are delivered cross border from 
a UK base.34 
 
13. Whilst passporting has continued during the transition period, it will end at the end 
of transition.  The UK’s draft agreement text follows CETA and seeks to allow the cross 
border supply of financial services between the UK and the EU. This may appear to 
be the same as current passporting arrangements. However, it is important to note 
that CETA does not match current passporting arrangements. It is usually interpreted 
as relating to only a limited types of financial services including particular aspects of 
insurance e.g. maritime, certain banking activities and portfolio management.   
 
14. CETA also includes a most favoured nation (MFN) clause (and the UK’s draft text 
includes the provision for the UK to include the same). The fact that this is in CETA is 
likely to limit the degree of bespoke single market access the UK may be able to 
negotiate since if the EU offered the UK a more favourable deal, it would have to offer 
this to Canada alongside other countries with whom it has trade deals including an 
MFN provision.  
 
15. CETA relies on equivalence decisions in the place of passporting and the same 
approach is developed in the UK’s draft agreement. These legal provisions enable 
financial firms outside the EU to conduct business within the single market and/or with 
EU counterparts without being subject to EU regulation in addition to their home 
country regulation, provided that the EU determines that the legal and regulatory 
system of the third country is deemed ‘equivalent’. However, equivalence does not 
provide the same breadth of market access across the same number of services as 
passporting. For example, core banking services such as lending and deposit taking 
typically cannot secure single market access through equivalence.35  
 
16. Equivalence also provides much less certainty because the EU can revoke its 
decision to grant equivalence with only 30 days notice. To try to overcome this, the UK 
draft agreement text seeks ‘transparency and appropriate consultation in the process 
of adoption, suspension and withdrawal of equivalence decisions’ (p170) in order to 
                                            
34 https://www.cer.eu/sites/default/files/brexit_trade_sl_pbrief_6.12.18.pdf  
35 https://www.bba.org.uk/wp-content/uploads/2016/12/webversion-BQB-4-1.pdf  

https://www.cer.eu/sites/default/files/brexit_trade_sl_pbrief_6.12.18.pdf
https://www.cer.eu/sites/default/files/brexit_trade_sl_pbrief_6.12.18.pdf
https://www.bba.org.uk/wp-content/uploads/2016/12/webversion-BQB-4-1.pdf
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provide UK financial services firms with more certainty about what type of EU market 
access they will have.  
 
17. Beyond the question of equivalence and passporting, there are a number of areas 
where the UK’s draft text goes beyond the market access provided for in CETA in 
small but important ways. For example, the UK’s draft agreement seeks to essentially 
future proof the definition of what counts as a financial services supplier by including 
individuals or business who supply or ‘wish to’ supply financial services. The draft is 
also seeking greater collaboration on things like consumer protection through 
‘innovation’ in financial services. Both of these differences might be read as an attempt 
to ensure that the fintech sector, which the UK has developed global leadership in, is 
protect by the proposed UK deal.  
 
18. The UK draft is seeking the establishment of a Financial Services Committee that 
would meet once a quarter to oversee the implementation of the agreement. The 
importance the UK attaches to financial services is reflected in the fact that the 
equivalent committee under CETA usually meets once a year. 
 
19. The UK is therefore seeking a slightly modified version of CETA in financial 
services. However, crucially it wants to secure this enhanced degree of market access 
without the level of regulatory alignment that would be typical of EU enhanced market 
access. This reflects the government’s position that given the unique size and 
importance of financial services in the UK, it should not become a ‘rule taker’ from 
Brussels.  
 
20. The Centre for Economic and Business Research (CEBR) estimated that leaving 
the single market with no, or only modest trading agreements in place beyond WTO 
terms would lead to export losses of around 15% in financial services.36 Depending on 
the extent to which these are replaced by new trade relationships, this could lead to a 
decline in GDP of between 1.4 to 2%. Some of this could be reversed if additional 
trade deals and relationships are established between the UK and countries outside 
of the EU. 
 
Mutual recognition of professional qualifications and business travel in the services 
sector 
 
21. An important aspect of the negotiations for services relates to the rules governing 
who is able to travel between the UK and the EU to provide services. At the moment 
it is relatively easy to travel to do business in another member state, and UK 
professional qualifications, such as those needed to practice as a lawyer or an 
architect, are recognised throughout the EU.  This is called the mutual recognition of 
professional qualifications. 
 
22. This is an important issue for business services, the largest form of UK-EU services 
trade, and most especially those that are reliant on what are called regulated 
professions. A regulated profession is one in which an individual is not authorised to 
provide the service in a particular country until they have met the regulatory 
requirements of that country to do so. This includes lawyers, accountants and 

                                            
36 https://cebr.com/reports/the-economic-impact-on-services-from-the-uk-losing-single-market-access/  

https://cebr.com/reports/the-economic-impact-on-services-from-the-uk-losing-single-market-access/
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architects, who are typically allowed to practice and use a professional title once they 
have undertaken approved education and training. This system of authorisation is 
typically nationally based so someone trained and qualified in one country cannot 
automatically practice in another.  The process is usually managed by a trade 
association or a professional body which makes implementation of any changes as a 
result of the negotiations harder than if it was a government run process. 
 
23. The UK negotiating document is ambitious in this area going beyond other FTAs 
and CETA. The position set out by the UK takes mutual recognition as the default (ie 
a continuation of the current single market access) and outlines a framework to 
facilitate this. In contrast, in CETA a framework is set out to work towards mutual 
recognition where it has been recommended by a Joint Committee on Mutual 
Recognition established by that agreement. 
 
24. The EU’s position is rather different. In a notice to stakeholders, the EU 
Commission has stated that: 
 

“The recognition of professional qualifications of United Kingdom nationals in 
an EU 27 Member State will be governed by the national policies and rules of 
that Member State, irrespective of whether the qualifications of the United 
Kingdom national were obtained in the United Kingdom, in another third country 
or in an EU-27 Member State” 37 
 

25. The non-recognition of UK qualifications would not just apply to UK citizens – it 
would also apply to EU citizens who hold a UK qualification and are working in other 
EU countries.  
 
26. Legal services illustrate how the risks of not securing an agreement in this area 
might work out in practice. Currently solicitors have the right to be recognised as 
lawyers by other European bars, they have the protection of legal professional 
privilege (LPP) when advising clients in the EU and they have the right to represent 
clients at the Court of Justice of the European Union.38 This is reciprocated with the 
UK’s automatic recognition of other European bars, enabling the UK’s legal sector to 
recruit lawyers from across the continent. Moreover, a UK limited liability partnership 
(LLP) can open branches within member states France. However, without a new 
agreement, this would not be the case in all member states. For example, UK LLPs 
would not automatically be recognised as a legal form in France, which requires 75% 
of partners holding 75% of shares to be fully admitted to an EU/EEA/Swiss bar.39 
 
27. For some services, such as management consultancy, professional qualifications 
are less significant, but easy and frequent access to clients within the single market is 
important. Currently, such travel involves very little in the way of paperwork and fees. 

                                            
37 https://ec.europa.eu/info/sites/info/files/file_import/professional_qualifications_en.pdf  
38 https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-
7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-
campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-
services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ  
39 https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-
7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-
campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-
services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ  

https://ec.europa.eu/info/sites/info/files/file_import/professional_qualifications_en.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiOiID-7vnoAhWdQEEAHasyAoMQFjACegQIAhAB&url=https%3A%2F%2Fwww.lawsociety.org.uk%2Fpolicy-campaigns%2Fdocuments%2Ffuture-uk-eu-relationship-for-legal-services%2F&usg=AOvVaw3Fx5nMDaLYx3set55QbPDJ
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However, at the end of the transition period, if no deal is agreed, businesses could be 
faced with having to navigate the range of visa requirements and associated fees 
required by member states. 
 
28. The UK is seeking to address this by including short term business trips and people 
moving between their firms’ office for short periods of time, known as intra-company 
transferees, within the agreement.  
 
29. The UK’s draft agreement aims for individuals to be able to travel between the EU 
and the UK, and stay on a temporary basis in order to deliver services. Here the UK is 
following both CETA and the EU-Japan EPA which have gone much further than other 
FTAs in this area. For example, the draft calls for the requirements for visas to be 
dropped for short term business visitors. It also follows CETA in proposing that entry 
be granted for the families and dependents of service providers themselves. If this is 
agreed this will assist the range of individuals, from professional musicians, to 
management consultants and financiers who travel frequently between the UK and EU 
member states to provide services on a ‘fly-in-fly-out basis’, though this will still fall 
short of the ease of movement they currently enjoy.  
 
30. Without an agreement there could be significant disruption to this mode of cross 
border service supply. In this scenario, individuals planning to travel from the UK to 
the EU will also need to consider any changes needed to the paperwork required to 
take equipment with them at the end of the transition period. For example, the Chief 
Executive of UK Music cautioned that the additional challenges associated with travel 
to the EU if a trade deal was not struck could lead to touring artists cancelling 
performances.40 
 
Audiovisual 
 
31. The audio visual sector (including film, TV and TV related businesses) is one of 
the services sectors where the EU and the UK appear farthest apart. In common with 
its other FTAs, the EU is proposing that the sector would be excluded from any deal 
with the UK. Meanwhile, the UK has included the sector in its draft agreement. 
 
32. The UK’s aim of including the sector within the negotiations reflects the fact that 
the UK has the largest audiovisual sector in Europe. Its GVA in 2014 was 20 percent 
larger than Germany’s and 50 percent larger than France’s.41 It is particularly 
developed in Video on demand services (VoD), with 31 percent of the total EU market 
by value and 29 percent of subscribers. The sector employs over 200.000 people in 
the UK and has a £1.3 billion trade surplus with the EU.42 The UK hosts three of the 
top ten broadcasters in the EU (Sky, BBC, ITV). In addition to television, the UK is a 
strong player in the European feature film sector. It ranks number two (after France) 
for the number of film exports in cinemas and on TV, and number one for the film 

                                            
40 https://www.theguardian.com/politics/2019/oct/03/no-deal-brexit-may-make-touring-europe-simply-unviable-for-
uk-artists  
41 https://www.mpa-emea.org/wp-content/uploads/2018/09/OO-UK-AV-sector-economic-contribution-report-
FINAL-2018.09.21.pdf 
42 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/726136/DCMS
_Sectors_Economic_Estimates_2017_Employment_FINAL.pdf  

https://www.theguardian.com/politics/2019/oct/03/no-deal-brexit-may-make-touring-europe-simply-unviable-for-uk-artists
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/726136/DCMS_Sectors_Economic_Estimates_2017_Employment_FINAL.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/726136/DCMS_Sectors_Economic_Estimates_2017_Employment_FINAL.pdf
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exports on VoD. EU countries’ markets account for a quarter of UK-origin films’ 
worldwide theatrical admissions. 
 
33. The UK’s audiovisual sector has successfully exported into the EU through the use 
of two main regulations. First, the Audiovisual Media Services Directive (AVMSD) is 
based on the principle of ‘country of origin’ and essentially means that a UK 
broadcasting license issued by Ofcom to a UK channel allows that channel to 
broadcast throughout the EU without needing to comply with any additional regulations 
in these export markets. The advantages for providers are that they only need to 
comply with Ofcom rules in order to provide audiovisual services in any EU member 
state. The UK draft agreement sets out a process through which Ofcom, as the UK’s 
regulator could be authorized by the EU ‘without undue delay’ such that a broadcasting 
licence issued by Ofcom would continue to be recognized within the EU’s single 
market.  
 
34. Without an agreement in this area, at the end of the transition period, the UK 
becomes a third-country, which means Ofcom will no longer be recognised under the 
AVMSD. As a result, the cost and complexity of exporting to the EU will increase as 
broadcasters and providers of video on demand services will need to ensure they meet 
the regulatory requirements to broadcast in their target export market.  
 
35. The second piece of regulation is the Council of Europe’s European Convention 
on Transfrontier Television (ECTT) which came into force in 1993. This convention 
guarantees that programming can be shared cross border via terrestrial, satellite and 
cable services but it does not include on demand – which didn’t exist in any meaningful 
way in 1993. As a signatory to the Convention, at the end of the transition period, the 
UK will still have the right to broadcast to the other 20 member states who have ratified 
it, but not through on demand services. This is important because the Country of Origin 
principle has made the UK an attractive location for the headquarters of global 
broadcasters who use this base to produce on demand content for the EU.  
 
36. In theory, the ECTT would mean that UK audiovisual services would maintain 
market access to at least the majority of EU member states at the end of the transition 
period. This is because the ACMSD also insists on quota provisions to promote 
content produced in Europe or ‘European works’.  These provisions envisage that a 
majority proportion of broadcasting time will be dedicated to European works 
(excluding the time apportioned to news, sports and advertising). The AVMSD defines 
European works as originating in an EU Member State or a European State which has 
signed the ECTT. This means that content produced in the UK will still be classed as 
a European work when the transition period ends.  
 
37. However, if the UK seeks to use the ECTT as a fall-back, it is limited in a number 
of ways. First, it does include every Member State. Belgium, Ireland and Denmark did 
not sign the Convention and Greece, Luxembourg, the Netherlands and Sweden have 
not ratified it. Second, VoD services are excluded from the scope of the ECTT. Given 
this is the medium that has the highest potential for growth, this is a major drawback 
for relying on the ECTT. Third, there is no enforcement mechanism in place for the 
ECTT. 
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Summary 
 
38. The services sector is strategically important in the UK economy and needs to be 
considered in the negotiations because of the ways it is shaped by UK single market 
access.  
 
39. At the end of the transition period, with or without a deal of the kind being sought 
by the UK, the services sector is likely to be smaller and differently structured with 
implications for wider economic growth. 
 
40. For some areas, such as financial services, the impact on their EU markets could 
be such that it makes more sense trends already underway to move parts of their 
business to European financial centres such as Dublin and Paris to intensify in order 
to maintain market access. For other sectors that rely on low waged EU labour, such 
as food businesses and hotels, the end of the transition period could bring with it labour 
shortages as EU nationals are unable to travel to the EU to work because they do not 
meet the salary threshold set out in the government’s post Brexit migration regime. 
 
41. In some ways, the UK’s draft agreement mirrors FTAs already agreed with the EU. 
However, this does not make EU agreement guaranteed. There are significant 
differences between the size and scope of UK-EU trade as compared to that with 
Canada which will understandably make the EU cautious in replicating Canadian 
agreements with such a close and large trading partner. 
 
42. In other areas, such as professional services like law and architecture the UK is 
asking for more access to the single market than the EU has granted other countries. 
However, even in these areas, it is important to note that this does not replicate the 
UK current trading relationship with the EU. This has led some to argue, such as parts 
of the City of London, that there could be advantages in seeking complete regulatory 
control without any preferential single market access as would be expected within a 
FTA. 
  



CTEEA/S5/20/13/1 

41 
 

Written Submission from Professor James Harrison 
 
This document is a response to the request to provide written evidence to the 
Committee in relation to the inquiry into the future relationship between the UK and 
the EU. The document focuses on the future fisheries relationship and it is intended 
to provide an updated analysis, building upon the previous parliamentary briefing 
which I wrote in collaboration with staff at SPICE.43 There have been further rounds of 
negotiations since that briefing was published and the UK also published its draft texts 
on 19 May. This document also contains some personal views on which policy areas 
need to be covered by any UK-EU fisheries agreement, what such an agreement might 
look like, and what scope there might be for compromise. 
 
To date, there has been little progress reported in the negotiations.44 Fisheries has 
been repeatedly highlighted as a particularly challenging topic, with the opposed sides 
adopting polarised positions. It is clear that both parties to the negotiations will 
have to compromise if an agreement is to be forthcoming. Moreover, time is of the 
essence, as the Political Declaration sets a target date of 1 July for the conclusion and 
ratification of a new fisheries agreement.45 This is not an arbitrary deadline, given that 
consultations between coastal states on the management of shared fish stocks in the 
North-East Atlantic for the following year will begin in the early autumn, leading up to 
the adoption of agreed measures before the annual meeting of the North-East Atlantic 
Fisheries Commission in November and the EU Agriculture and Fisheries Council in 
December. This leaves little scope for extending the negotiations on fisheries. 
 
Whilst the question of fisheries is undoubtedly connected to many other aspects of the 
future relationship negotiations, it is likely that the results of the fisheries negotiations 
will be contained in a self-standing agreement. Indeed, this is implicit in the Political 
Declaration which, as noted above, set a separate date for the conclusion and 
ratification of such an agreement. A number of key issues must be addressed in such 
an agreement, discussed in the following paragraphs. 
 
1) A new agreement must set out a framework for setting a total allowable catch 
(TAC or quota) for stocks which are shared between the two sides. There are 
reportedly more than 100 such stocks. Given regular fluctuations in fish stocks, it is 
clear that any TAC should be set on an annual basis; this is currently the practice for 
most pelagic and demersal stocks within the EU and between the relevant coastal 
states in the North-East Atlantic. Setting the TAC should be driven by science. In this 
respect, the 1982 United Nations Convention on the Law of the Sea (UNCLOS) 
demands that states take into account the ‘best scientific evidence available to it’ in 
order to ‘ensure through proper conservation and management measures that the 
maintenance of living resources in the exclusive economic zone is not endangered by 
over-exploitation.’46 The International Council for the Exploration to the status of the 
stocks and the UK has committed to continuing its membership of ICES in the long-

                                            
43 See https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/4/21/UK-EU-Future-
Relationship-Negotiations—Fisheries  
44 See e.g. https://ec.europa.eu/commission/presscorner/detail/en/speech_20_895  
45 Political Declaration, para. 74. 
46 UNCLOS, Article 61(2). 
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term.47 Indeed, both draft texts proposed by the EU and the UK expressly recognise 
the role of ICES in advising the parties on setting the TAC.48 
 
Where the two texts differ is on the details of the process and the ultimate objectives. 
In this respect, the EU’s draft text would seem to be more sophisticated, as it embeds 
the objective of MSY and the precautionary approach into the objectives of the 
fisheries agreement49 and it also calls for the development of long-term strategies 
for the sustainable conservation and management of shared stocks.50 
 
Whilst the text does not commit either party to the adoption of such strategies, it 
nevertheless emphasises the need for a long-term approach to fisheries conservation 
and management which is to be welcomed and mirrors the approach taken by the EU 
with other coastal states in the North-East Atlantic.51 The EU text also sets deadlines 
for decisions to be made and default rules if no agreement is forthcoming.52 These are 
sensible measures which will go some way to avoiding the over-exploitation of shared 
stocks. 
 
2) Once a TAC has been set, it is necessary to divide it between the relevant fishing 
states. This is a central area of disagreement between the UK and the EU and it will 
be one of the most difficult to solve. The position of the EU that any new fisheries 
agreement should continue to allocate fishing opportunities based upon the relative 
stability principle found in the Common Fisheries Policy53 is clearly unrealistic. In 
contrast, the UK’s draft text proposes annual negotiations on fishing opportunities 
‘based upon the principle of zonal attachment.’54 This approach has the benefit of 
being based upon existing practice of the EU with other third countries, such as the 
Norway. However, it is important to recognise that ‘there is no single agreed definition 
of how zonal attachment should be measured.’55 In debates on this issue, zonal 
attachment is often associated with where fish were caught, but zonal attachment also 
requires taking into account where fish spend different parts of their life cycle, including 
when they are juveniles.56 The flexibility inherent in the principle of zonal 
attachment potentially offers an opportunity for compromise between the two 
sides by allowing different interests to be taken into account. 
 
There are other aspects of this issue which may also allow some compromise to be 
reached. Firstly, the UK proposal for annual negotiations on fishing opportunities does 
not provide much certainty or stability for fishing fleets and it may be that it is preferable 
to agree a fixed allocation formula (based upon zonal attachment) which may be 
reviewed at the request of either party after a certain period of time. Some 

                                            
47 See e.g. Lord Gardiner of Kimble, Hansard (HL), 11 March 2020, vol. 802, col. 1041. 
48 EU Draft Text, Article FISH 7(2); UK Draft Text, Article 2(1)(a). 
49 EU Draft Text, Article FISH 1(c) and (i). 
50 EU Draft Text, Article FISH 3. 
51 See e.g. Agreed Record of Fisheries Consultations between Norway and the EU for 2020, para 
5.6.2, available at https://ec.europa.eu/fisheries/sites/fisheries/files/docs/body/2020-norway-fisheries-
consultations-northsea_en.pdf  
52 EU Draft Text, Article FISH 11. 
53 See EU Negotiating Mandate; EU Draft Text FISH, Annex 2. 
54 UK Draft Text, Article 2(1)(b). 
55 UK Government, Sustainable Fisheries White Paper (July 2018) 48, fn 21. 
56 For a recent analysis, see PG Fernandes and NG Fallon, ‘Fish Distributions Reveal Discrepancies 
between Zonal Attachment and Quota Allocations’, available at https://doi.org/10.1111/conl.12702  

https://ec.europa.eu/fisheries/sites/fisheries/files/docs/body/2020-norway-fisheries-consultations-northsea_en.pdf
https://ec.europa.eu/fisheries/sites/fisheries/files/docs/body/2020-norway-fisheries-consultations-northsea_en.pdf
https://doi.org/10.1111/conl.12702
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flexibility is important as zonal attachment could change over time, particularly in light 
of climate change and its impacts on the oceans. Secondly, some sort of transitional 
arrangement may provide a further inducement for the EU to agree to a new allocation 
formula based upon zonal attachment, as it would provide some time for EU fleets to 
adapt to the new status quo. In the past, transitional arrangements have been an 
integral part of changes to fisheries regulation in the North-East Atlantic, both when 
coastal states extended their exclusive fishing zones to 12 nautical miles in 1964 and 
to 200 nautical miles in the late 1970s. Thirdly, there is nothing to prevent the parties 
from exchanging fishing opportunities following the agreement of an allocation 
formula and the EU draft text expressly foresees such an opportunity.57 Such 
exchanges would be ad hoc and temporary, but they offer an opportunity for further 
flexibility which could facilitate an agreement in the short term, as it means that the 
fishing opportunities available to a particular fleet are not exclusively based upon the 
allocation formula. 
 
3) Linked to the question of fishing opportunities is the question of access. Access is 
likely to be part of a new fisheries agreement, although the two parties disagree on 
whether it should be full reciprocal access or whether access must be negotiated on 
an annual basis. Arguably, where vessels can catch fish is less important than 
how much fish they can catch and so an agreement on the distribution of fishing 
opportunities could potentially unlock an agreement on access. What is clear is 
that any foreign vessels fishing in UK waters will have to be authorised/licensed.58 This 
will allow the UK to police foreign fishing vessels within its waters to ensure that they 
are complying with relevant rules. 
 
4) Another area of disagreement is the regulation of technical conservation and 
management measures. The EU draft text provides for the continuation of existing 
technical measures and a requirement that any new measures are ‘proportionate, non-
discriminatory, and effective.’59 This approach furthers the broader objective of the EU 
to promote a ‘level-playing field.’60 However, these conditions would potentially impose 
significant constraints upon the discretion of the UK to design new technical measures, 
particularly if subject to compulsory arbitration. It is therefore little surprise that the UK 
draft text takes a very different approach and underlines the independence of states 
to ‘take such measures as it considers appropriate to ensure the rational and 
sustainable management of fisheries.’61 Whilst conditions relating to ‘proportionality’ 
and ‘effectiveness’ may go too far in constraining the latitude of the UK to design a 
new approach to fisheries management, a non-discrimination requirement would 
not impinge as far on this discretion, as it simply aims to ensure that vessels are 
subject to equivalent rules. 
 
The inclusion of non-discrimination in the fisheries agreement may therefore address 
some EU concerns about its vessels being put at a competitive disadvantage, whilst 
still permitting the UK significant flexibility to introduce new regulations as it sees fit. 
 

                                            
57 EU Draft Text, Article FISH 12. 
58 See EU Draft Text, Article FISH 10; UK Draft Text, Article 3. 
59 EU Draft Text, Article FISH 5(2). 
60 EU Draft Text, Article FISH 1(o). 
61 UK Draft Text, Article 4(1). 
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5) The two sides seem to be on the same page when it comes to the necessity of 
cooperation on monitoring, control and surveillance programmes62, with both 
draft texts explicitly mentioning the sharing of data.63 This is a vital component of any 
future fisheries relationship, not only for vessels which are authorised to fish, are not 
authorised to fish. 
 
6) Whilst there may be scope for a new fisheries agreement based upon the 
considerations mentioned above, the price that the UK may have to pay for such a 
deal is the exclusion of some fish products from any future Free Trade Agreement 
(FTA). This is common in other agreement concluded by the EU; for example, fish and 
other marine products are not covered by the provisions on free movement of goods 
under the Agreement on the European Economic Area, but rather they are subject to 
more restrictive trade arrangements.64 Over time, tariffs on some fish products have 
been further lowered for some EEA members, but changes are often the product of a 
quid-pro-quo, such as increased contributions to EEA funding.65 
 
The UK may thus need to be prepared for some kind of trade-off between 
achieving a fisheries agreement giving it greater control over fisheries 
management on the one hand and having tariff-free access for fisheries 
products to the EU Single Market on the other hand. These are difficult political 
choices for the UK as trade restrictions are likely to have greater implications for some 
parts of the UK fishing industry compared to others. Moreover, the EU may attempt to 
link negotiations on fisheries management with other trade-related issues, as hinted 
at by Michel Barnier in his comments 15 May 2020, when he asked ‘why would we 
seek to give favourable market access conditions to certain British professionals when 
our European fishermen would be excluded from British waters and risk losing their 
livelihoods?’66 
 
7) The link with trade is further emphasised in the EU draft text, which foresees that 
one party may suspend tariff concessions if it considers that the other party has not 
complied with its fisheries obligations.67 This remedy is linked to an arbitration 
mechanism, which allows disputes to be settled by an independent tribunal. In 
contrast, the UK foresees that a fisheries agreement will be completely independent 
from any FTA and so the only remedy for a breach of the fisheries agreement is 
suspension of the fisheries agreement itself.68 Moreover, the UK draft text does not 
provide for arbitration or any other form of binding dispute settlement.69 This 
discrepancy between the draft texts further underlines the differences of position 
between the two parties concerning the link between trade and fisheries management. 
Yet, it must be borne in mind that even if a fisheries agreement does not include any 
link to trade, the EU has other mechanisms in place through which it seeks to promote 
sustainable fisheries with the ultimate threat of trade sanctions, in particular Regulation 
(EU) No 1026/2012. In 2013, the Faroe Islands submitted a dispute over the use of 
                                            
62 EU Draft Text, Article FISH 9; UK Draft Text, Article 5. 
63 EU Draft Text, Article FISH 9(3); UK Draft Text, Article 6. 
64 EEA Agreement, Article 20 and Protocol 9. 
65 See e.g. https://www.reuters.com/article/norway-eu-eea/norway-to-fund-poor-eu-countries-get-
better-fishingquotas-idUSL5N1001G420150720  
66 https://ec.europa.eu/commission/presscorner/detail/en/speech_20_895  
67 EU Draft Text, Article FISH 13. 
68 UK Draft Text, Article 9. 
69 UK Draft Text, Article 8. 

https://www.reuters.com/article/norway-eu-eea/norway-to-fund-poor-eu-countries-get-better-fishingquotas-idUSL5N1001G420150720
https://www.reuters.com/article/norway-eu-eea/norway-to-fund-poor-eu-countries-get-better-fishingquotas-idUSL5N1001G420150720
https://ec.europa.eu/commission/presscorner/detail/en/speech_20_895
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this Regulation to both the World Trade Organisation and to an UNCLOS arbitral 
tribunal. Although the dispute was ultimately settled amicably, it illustrates how the 
future fisheries relationship between the UK and the EU must be analysed in the 
context of the broader EU and international legal framework. 
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Written Submission from Anthony Salamone: European Merchants 
 
EU-UK Future Relationship Negotiations: Dire Straits 
 
1. This written evidence considers the current negotiations between the EU and the 

UK on a future partnership. The following sections examine (1) the state of the 
negotiations; (2) the negotiation realities; (3) the shape of the future relationship; 
(4) Scotland and the negotiations; and (5) the transition period and outlook. This 
evidence reflects the state of affairs as of May 2020. 

 
Section 1: State of the Negotiations 
 
2. The UK is now a third country to the European Union. Having withdrawn from the 

Union, the UK has detached itself from the EU’s values, interests and priorities. 
During the ongoing transition period, the UK operates largely as if it were still 
functionally part of the EU, except that it has no political representation in the EU 
institutions. This privileged status is unique and highly beneficial to the UK, not 
least considering that it would otherwise have no formal relationship with the EU. 
The transition symbolises the flexibility which the EU has shown to the UK, despite 
the significant disruption and inconvenience which Brexit has caused the former. 
In present circumstances, the chances of securing an adequate EU-UK future 
relationship in time are remarkably low. 

 
3. The primary objective of the current negotiations is to define the new terms of 

relations between the EU and the UK. In theory, this relationship will enter into 
force at the point of expiration of the transition. To happen in practice, the new 
relationship must be negotiated in its entirety; it must then be approved and ratified; 
and it must then be enacted as required. In a reasoned context, the priorities would 
be to agree a comprehensive, durable and evolutive partnership. While the time-
limited nature of the transition creates a deadline, similar to the Article 50 TEU 
agreement deadline, these negotiations are markedly different from the process of 
withdrawal from the EU. The focus is now on defining the entire shape of EU-UK 
relations, rather than the modalities of the UK’s departure or its residual obligations. 
In that regard, ascribing potential failure of these negotiations as a ‘no-deal Brexit’ 
is a misnomer. The UK has already left the EU, with a deal. The present imperative 
is to establish a continual, long-term EU-UK relationship before the transition ends. 
Decisions made now will affect bilateral relations for years to come. 

 
4. The enormity of constructing this new relationship should not be underestimated. 

After 46 years of membership of the Union, the UK is seeking to establish a new 
arrangement in the space of several months. Regrettably, the current state of the 
negotiations can only be described as dire. The third round recently finished with 
but minimal achievements. To have any reasonable chance of concluding a new 
relationship that is operative by 31 December 2020, each negotiating round would 
have to register substantial, if not remarkable, progress. The principal obstacle is 
the UK Government’s continued attempts to secure preferential rights from the EU 
without the corresponding obligations. At the end of the third round, EU Chief 
Negotiator Michel Barnier stated his clear assessment that ‘there is still a real lack 
of understanding in the United Kingdom about the objective, and sometimes 
mechanical, consequences of the British choice to leave the Single Market and the 

https://ec.europa.eu/commission/presscorner/detail/en/speech_20_895
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Customs Union. To make progress in this negotiation – if it is still the United 
Kingdom’s intention to strike a deal with the EU – the United Kingdom will have to 
be more realistic; it will have to overcome this incomprehension and, no doubt, it 
will have to change strategy.’ 

 
Section 2: Negotiation Realities 
 
5. The EU has built its approach to the EU-UK future relationship on its own principles 

and in response to the stated positions of the UK – in particular, its intention not to 
participate in the EU Single Market or Customs Union. While the EU would have 
been receptive to a closer relationship, the UK discounted it. The EU’s principles, 
such as the integrity of the Single Market, the indivisibility of the four freedoms and 
the autonomy of the EU’s own decision-making, are logical and reasonable. The 
Union has been consistent in annunciating them since the result of the UK’s 2016 
EU referendum. The UK is a completely different kind of partner than countries with 
which the EU has recently concluded trade agreements, such as Canada or South 
Korea. It is much closer geographically and much more integrated economically. 
Given these close links, the EU understandably desires to ensure that its relations 
with the UK are based on acceptable shared standards. The EU is perfectly entitled 
to pursue its own interests, and it is under no obligation to be charitable to the UK.  

 
6. The UK has highly unrealistic expectations of what it can achieve from the current 

negotiations with the EU. Even at this late stage, the UK Government seemingly 
does not appreciate the structural weakness of its negotiating position. Simply put, 
the EU and the UK are not equals. According to Eurostat figures, for 2018 in 
purchasing power standards the EU27’s GDP was €13.74 trillion and the UK’s GDP 
was €2.16 trillion. On that basis, the EU economy is over six times larger (635%) 
than the UK economy. The UK remains highly dependent on the EU for trade in 
goods and services. According to ONS figures, for 2019 43% of UK exports went 
to the EU and 51% of UK imports came from the EU. It is evident that the EU holds 
a vastly superior negotiating position. Instead of recognising the UK’s very difficult 
circumstances and attempting to craft a suitable strategy, the UK Government has 
persisted in its exceptionalist approach. In his recent insulting and unconstructive 
letter, UK Chief Negotiator David Frost expressed annoyance that ‘the EU has also 
not proposed anything on services which reflects the specific nature of our 
relationship’ – a statement representative of this disconnect from reality. The UK is 
no longer a powerful member of the Union, but a modestly significant third country. 

 
Section 3: Shape of the Future Relationship 
 
7. In order to avoid ruptures in various domains, the future EU-UK partnership must 

cover the full spectrum of existing relations. It is not simply a matter of securing a 
trade agreement, but accords in all other fields ranging from data, medicines and 
aviation to energy, defence and security. The European Commission has stated its 
intention to structure the relationship through a comprehensive agreement, under 
the legal basis of Article 217 TFEU (which is used for association agreements). 
However, the eventual design of the new EU-UK relationship will depend upon the 
negotiations and whatever is ultimately agreed. The EU intends to build this 
relationship based on the UK’s particular context, not arrangements with other third 
countries. In his return letter, Michel Barnier noted that ‘there is no automatic 

https://ec.europa.eu/eurostat/databrowser/view/tec00001/default/table?lang=en
https://www.ons.gov.uk/businessindustryandtrade/internationaltrade/datasets/uktotaltradeallcountriesnonseasonallyadjusted
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/886168/Letter_to_Michel_Barnier_19.05.20.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_179
https://ec.europa.eu/info/sites/info/files/brexit_files/info_site/uktf-20203060790-mb-reply-to-df-wd.pdf
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entitlement to any benefits that the EU may have offered or granted in other 
contexts and circumstances to other, often very different, partners. Every 
agreement that the EU has concluded is unique, with its own balance of rights and 
obligations, tailored to the partner and era in which it is concluded. There is no 
model, no uniform precedent to follow in EU trade policy.’ 

 
8. In order to engage effectively, the UK must appreciate the modalities associated 

with the current negotiations. This is not a European Council summit at which the 
UK is a member and a deal is reached at 3am. This is an international negotiation 
between one of the great economic powers (the EU) and a neighbouring state (the 
UK). EU external negotiations are complex and time-intensive. The Commission 
acts as Union negotiator, but the Member States remain engaged through the EU 
Council and the European Parliament is consulted regularly. An international 
agreement intended to endure for years, if not decades – such as the EU-UK 
partnership – cannot be thrown together at the last minute. Moreover, time is 
required not only for the negotiations, but for all other necessary steps. If the final 
agreement involves competences of both the Union and the Member States, it will 
be a mixed agreement and require ratification by all Member States. The process 
of national ratifications of an EU agreement takes years. Such an agreement could 
be provisionally applied upon signature, but some residual uncertainty would 
remain until all ratifications were completed. 

 
Section 4: Scotland and the Negotiations 
 
9. The UK’s withdrawal from the EU will continue to have a profound impact on 

Scotland and its political system, economy and society. The people of Scotland 
never agreed to leave the EU, in the 2016 EU referendum or at any subsequent 
election. The UK Government decided to pursue a relatively closed approach 
during the process of withdrawal, in which the Scottish Government was not 
substantially involved to the extent which would have been both feasible and 
warranted. Moreover, the UK Government took little account of the Scottish 
Parliament during the withdrawal process, considering that it did not take any 
action in response to the Parliament’s multiple pro-European motions and that it 
proceeded with the EU Withdrawal Act 2018 despite the Parliament’s refusal of 
legislative consent. Given that neither the Scottish Parliament nor the cohort of 
Scottish MPs in the House of Commons ever agreed to Brexit, the UK’s approach 
to EU withdrawal or the UK’s objectives for the EU-UK future relationship, the UK 
Government’s actions lack democratic legitimacy with respect to Scotland. These 
circumstances raise serious issues of democracy, trust and accountability which 
have been left completely unresolved. 

 
10. Considering the significant implications for the areas of competence of Scotland’s 

political institutions, the Scottish Government should be meaningfully involved in 
the EU-UK relationship negotiations – principally, in the UK’s internal negotiation 
preparations. Such an approach is consistent with practice established in other 
multilevel states. However, no evidence suggests that the UK Government has 
included the Scottish Government more in the future relationship negotiations than 
the withdrawal negotiations. It remains unclear how the UK Government intends to 
construct a functional EU-UK relationship without such involvement of the Scottish 
Government, given that Scotland’s political institutions will have responsibility for 
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implementing many of the resulting rights and obligations in practice. Depending 
on its shape, the EU-UK partnership could likely evolve over time and this process 
may create new or different conditions for Scotland. The Scottish Government 
should take into account the short, medium and long-term implications of any 
prospective EU-UK relationship. 

 
Section 5: Transition Period and Outlook 
 

11. At present, given the lack of progress in the first three negotiating rounds and the 
very limited time available, it is increasingly improbable that a full EU-UK future 
relationship could be agreed and operational by the end of the original transition 
period. If a new partnership does not take effect at the point of expiration of the 
transition, the EU and the UK will have no bilateral mechanisms for managing their 
relations. In such a scenario, the EU may seek some basic cooperation with the 
UK in certain areas, but that prospect is unclear. Regardless of the outcome of the 
current negotiations, the EU will continue to attach great importance to the UK 
fulfilling its obligations under the Withdrawal Agreement. Failure of the negotiations 
would have a significantly detrimental impact on EU-UK relations, not least as the 
UK would once again be responsible for causing disruption for the Union, without 
any semblance of benefit to any party involved. Moreover, the UK urgently needs 
a comprehensive and close partnership with the Union. It would be disingenuous 
to suggest that the UK’s national interests do not depend on a positive EU-UK 
future relationship. Despite the regrettably real prospect of negotiation failure, due 
to the UK’s approach, the UK Government hardly appears sufficiently prepared for 
a default outcome on 1 January 2021. 
 

12. The transition period is time-limited under the Withdrawal Agreement. It must be 
remembered that the current transition was supposed to last for 21 months, instead 
of its actual 11 months. The extensions of the Article 50 period delayed the UK’s 
departure from 29 March 2019 to 31 January 2020 and reduced the time envisaged 
to negotiate the future relationship. The difficulty of matters has been compounded 
by the UK’s Government delay in making substantive proposals and the disruption 
to the negotiations caused by the coronavirus pandemic. A default outcome of no 
EU-UK partnership would be highly damaging to Scotland and the UK. To prevent 
that eventuality, and in view of the state of the negotiations, the transition period 
should be extended for the maximum available of two years – moving its expiration 
to 31 December 2022. It would be purely ideological to reject extending the 
transition period without considering all the costs and consequences. Indeed, given 
the high costs of a default outcome, the UK Government’s baseline approach 
should be to pursue a full extension automatically, unless an EU-UK partnership is 
concluded. Considering that not extending the transition could in all likelihood result 
in a default outcome, the consent of the Scottish Parliament should be required to 
pursue such a course. While a full extension could make an EU-UK partnership 
more likely, it would still require the UK to adopt an approach grounded in reality. 

 
Anthony Salamone 
Managing Director 
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Written Submission from David Henig 
 
As requested please see my views on the questions asked, as at the time of writing. 
Given that we are currently seeing daily developments some questions as to the 
likelihood of a deal are in flux. Nonetheless on the basis of my analysis of UK trade 
policy I have provided the best indications that I can. By way of background I 
established the UK Trade Policy Project within the European Centre for International 
Political Economy in April 2018, having previously worked in the Department for 
International Trade and predecessor departments in London. 
 
David Henig, 20 May 2020 
 
Extending the transition period 
  
Views on whether the UK government should request an extension to the transition 
period. 
 
I was an early advocate of extending the transition period, writing in the Telegraph on 
13 March 2020 that “In this scenario it is simply irresponsible for government to fail to 
take their own advice and claim business as usual with regard to Brexit. It was already 
challenging, completing a trade deal in record time, restructuring huge amounts of the 
UK regulatory system, and creating a new trading relationship with both Northern 
Ireland and the EU. To be ready for January 1 2021, both internally within government 
and informing those businesses facing change, which will be many. 
 
Trying to make the largest change to UK public administration in living memory at the 
time of the first pandemic to hit the UK in living memory simply makes no sense when 
you could simply shift the deadline of the first by a few months. What is so special 
about the date of December 31 2020 other than a Prime Ministerial promise made 
before pandemic struck?” 
 
I have not changed my views subsequently. It seems to me that UK-EU talks have 
been affected by the lack of physical proximity, officials have been stretched by having 
to handle both coronavirus and Brexit, and as a result the progress on both has been 
hampered. However I do not believe the UK government will agree to an extension 
next month. 
 
Your reasons why an extension to transition is or is not required. 
 
In proposing an extension I have been principally concerned with the time required for 
government and business to be ready for the changed trade relations to come at the 
end of the transition period. I feel that these have been underestimated. Currently 
there are few checks and little paperwork on any trade between UK and EU, as from 
the end of the transition period there will be a considerable amount of both, regardless 
of whether there is a trade deal or not. UK services providers in the EU will be 
restricted, as will EU service providers in the UK. We do not know what the work visa 
regime will look like. UK regulatory agencies will largely have to disengage from EU 
regulatory bodies, and will no longer have access to their systems and databases. 
Certification of products for EU sale will change. 
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For goods trade these changes will also apply in some form to trade between Great 
Britain and Northern Ireland. There will be checks, regulations will be different, and it 
is unclear how agencies will operate in both Great Britain, without access to EU 
systems, and in Northern Ireland, with access. 
 
This is a significant workload before the pressure of the coronavirus crisis is taken into 
account. The latter has now dominated public administration for two months and this 
is likely to continue for months to come. In such circumstances an extension looks 
prudent, a refusal reckless. 
 
If you believe an extension to transition is required, how long such an extension should 
be for (one or two years). 
  
An extension can be of any length up to one or two years. Personally I do think that 
we shouldn’t be using the coronavirus crisis to extend by the maximum period, during 
which we are to an extent in trade and regulatory limbo. I have therefore suggested a 
period of six months, enough to make up for time lost, but still challenging to put in 
place all arrangements plus a trade deal. 
 
Leaving transition with a deal 
  
Whether you believe a deal will be agreed between the UK government and the EU 
by the end of 2020. 
 
Given the delays in organising virtual negotiating rounds and the negative statements 
issued by both sides after completion optimism is currently low that a UK-EU deal will 
be reached before the of 2020. Certainly taken at face value to two sides positions 
appear to be far apart, and moving in the wrong direction. 
 
It should be said that it is not unusual in trade negotiations for differences to be 
emphasised, particularly at the early stages. What is different in this case is that there 
is little time to change this, whereas normal trade negotiations can go on for many 
years, in part because of the depth of detail. There is also a clear lack of trust on both 
sides in the other, and emotions around the UK’s departure. 
 
In this situation a deal seems the less likely outcome of this year. However it remains 
a possibility.  
 
Given the EU negotiating mandate and the UK government’s negotiating priorities as 
set out in The UK’s Approach to Negotiations, what an agreement might look like. 
 
There is agreement between the UK and EU on the core of a trade agreement, the 
complete absence of tariffs and quotas on the trade in goods. I would expect this to 
be accompanied by fairly standard provisions on regulations, services and customs, 
which would mean considerable barriers compared to the current trading position. 
Level playing field measures on state aid, labour, and environment would have to be 
a part of any deal, and I would expect that the EU will have to drop elements of this 
which require the UK to follow EU law in order to agree a deal. 
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Which sectors and policy areas you believe need to be covered by any deal. 
 
Services and regulations will not be well covered by a likely deal, and both will mean 
substantial barriers to trade. The ability of UK service providers, particularly small 
companies, to work in the EU will be substantially restricted. On regulations UK 
products will no longer be automatically accepted for sale in the EU, meaning extra 
checks and various costs. This will be exacerbated by the UK’s intention to leave 
European regulatory agencies such as the decision to leave the aircraft safety agency 
(EASA). In both cases it would be good to see commitments going well beyond typical 
Free Trade Agreements, in the case of regulations there should be a structured 
cooperation process leading to mutual recognition agreements. It would also be 
positive for the UK to stay in the European standards community, this is partly a 
government decision and partly down to private sector bodies, however it does require 
the UK to commit to the EU’s single standard model, which may be threatened by a 
US trade deal. 
 
Any areas that you believe won’t be or don’t need to be covered by a deal. 
 
The UK draft FTA does not include public procurement, which is typically a part of all 
trade agreements. To an extent the UK’s membership of the WTO Government 
Procurement Agreement will ensure this is covered, but it may be that public sector 
opportunities in the EU are less open to UK companies if this is not included in an FTA. 
 
 Leaving transition with no free trade agreement in place 
  
The likelihood of leaving transition without a trade agreement in place. 
 
See above, at this stage it looks quite possible that there will be no agreement between 
the UK and EU at the end of the transition period. One possibility to add is that there 
is an agreement late in the year with a new transition period preventing a sudden 
change in trading relations. It is common to have adjustment periods for new trade 
relations. 
 
What would be likely to happen in terms of the negotiations and to UK-EU relations 
after the end of the transition period if there is no free trade agreement in place 
 
Global experience is that neighbours typically look to have strong trade relations 
underpinned by agreements. In the event that the UK leaves without a trade deal we 
will be unusual in that respect, and it is likely we will face over time a considerable 
number of issues ranging from those of simple customs cooperation through to 
regulations that disadvantage UK exporters, and the possibility of outright 
discrimination. This will come on top of differing regulations and tariffs making trade 
difficult. Even if trade between us diminishes it is still likely to be substantial, as the EU 
is currently around 47% of UK trade, and is linked to more through their close 
relationships with Turkey, Norway, and Switzerland. 
 
Given this a long term UK-EU relationship than is not underpinned by formal 
agreements seems unsustainable. It may take some time but it seems reasonable to 
expect that there will be new negotiations at some stage. The exact form and timing 
are difficult to ascertain, and they will be made more difficult by initial failure. But 
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international talks are typically a long game, and the UK remains tied to the EU by 
geography. 
 
The UK’s preparedness for leaving the transition period at the end of 2020 without a 
free trade agreement in place. 
 
Leaving the transition period with or without a Free Trade Agreement means a big 
change in trading relations, particularly noticeable in terms of Northern Ireland. It 
means hugely increased border checks, UK regulatory agencies roles changing and 
losing access to EU databases, and businesses large and small facing significant extra 
burdens. It is thought that this work will have been disrupted as a result of the covid-
19 crisis, certainly businesses reported a lull in preparation meetings and officials were 
diverted onto other work. However we simply don’t know the actual level of readiness, 
or the potential for disruption on January 1 2021 and beyond. We don’t know whether 
new UK systems and processes, for example at Dover, will be in place, and how 
effective they will be. It seems likely that not everything will be ready and there will be 
levels of disruption, but the level of this is hard to gauge. 
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Written Submission from Professor David Phinnemore 
 
The Protocol on Ireland/Northern Ireland 
  
1. The Protocol will enter into force from the end of the transition period and involve 

the UK in respect of Northern Ireland applying the Union Customs Code and 
maintaining regulatory alignment with the EU in a range of areas to ensure, in 
particular, that there is no physical hardening of the border on the island of Island. 
The focus of the regulatory alignment is on single market and state aid rules that 
enable the free movement of goods. Annex 2 to the Protocol lists c300 pieces of 
relevant legislation as well as other measures.  
 

2. In order for the Protocol to be implemented, the UK-EU Joint Committee is required 
to take four sets of decisions during the transition period. These relate to 
exemptions from applicable EU customs duties payable on goods moving from the 
rest of the UK into Northern Ireland, permissible subsidies to agricultural producers 
in Northern Ireland, exemptions from EU customs duties on fish caught by UK 
vessels registered in Northern Ireland landed in Northern Ireland, and practical 
arrangements for EU monitoring of UK implementation of the Union Customs Code 
and Protocol-related checks ad controls on the movement of goods from the rest 
of the UK into Northern Ireland. 

 
3. The Joint Committee has yet to take adopt any decisions relating to these issues. 

Discussions are ongoing, particularly regarding the first set of decisions which 
includes a need to define those goods entering Northern Ireland from the rest of 
the UK that are not ‘at risk’ of onward movement into the EU market and so can be 
exempted from applicable customs duties. Initial concerns that the UK government 
was contemplating either ignoring or not fully implementing its obligations under 
the Protocol have been assuaged, for the moment at least, by the publication in 
May 2020 of the government’s command paper The UK’s Approach to the Northern 
Ireland Protocol. In this the government was clear that “Whilst the Protocol is in 
force, both the UK and EU must respect and abide by the legal obligations it 
contains, as well as our other international law Obligations. The approach set out 
in this paper achieves that”.70 

 
4. Although the UK government’s carefully worded paper recognizes the legal 

obligations contained in the Protocol, there remains considerable differences 
between the UK and the EU about how those obligations should be implemented 
and in particular the definition of ‘at risk’ goods and the nature and extent of checks 
and controls required on the movement of goods from the rest of the UK into 
Northern Ireland. 

 
5. There are also considerable differences over whether, in order to be able to monitor 

effectively UK implementation of relevant Protocol obligations, the EU should have 
an office in Belfast.71 

 
                                            
70 UK Government, The UK’s Approach to the Northern Ireland Protocol, CP226, May 2020   
71 Hayward, K. and Phinnemore, D. An EU presence in Northern Ireland after Brexit, UK in a 
Changing Europe, 9 April 2020 (https://ukandeu.ac.uk/explainers/an-eu-presence-in-northern-ireland-
after-brexit/)  

https://ukandeu.ac.uk/explainers/an-eu-presence-in-northern-ireland-after-brexit/
https://ukandeu.ac.uk/explainers/an-eu-presence-in-northern-ireland-after-brexit/
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6. There are advantages for Northern Ireland as well as the UK and the EU for having 
an EU office in Belfast. The most obvious is that it will facilitate effective monitoring 
and cooperation over the effective implementation of the Protocol. This is important 
in providing clarity and certainty for businesses as well as building capacities and 
trust and avoiding the possibility of infringement proceedings being initiated by the 
Commission. 

 
7. An EU office in Belfast would also provide a valuable means for increasing the 

chances that the interests and views of Northern Ireland will be heard and 
represented at the EU level. Such means would be welcome as a complement to 
the formal mechanisms for UK-EU engagement over the implementation and 
potential evolution of the Protocol. 

 
8. Among these is the dedicated Specialised Committee. This has met once, on 30 

April 2020 and Northern Ireland was represented at the meeting at senior official 
level. 

 
9. The work of the Specialised Committee is at an early stage, but given the 

importance of its role in overseeing the implementation of the Protocol and 
preparing the work of and making recommendations to the Joint Committee, 
assurances need to be provided that the view of the Northern Ireland Executive at 
least will be reflected in the positions it adopts.72 To this end, Northern Ireland 
should be represented, with speaking rights, in all meetings of the Specialised 
Committee. 

 
10. The Northern Ireland Executive should also be formally consulted by the UK 

Government prior to it making submissions for the agenda of the Specialised 
Committee and receive minutes of the meetings. Arrangements also need to be 
put in place to ensure awareness and effective scrutiny of the work that the 
Specialised Committee does. To this end, the Northern Ireland Assembly should 
receive regular detailed reports on the Protocol’s implementation and chairs of the 
Northern Ireland Assembly committees relevant to the workings of the Protocol 
(e.g. Agriculture and Environment) should receive regular briefings from the UK 
delegation to the Specialised Committee. 

 
Extending the transition period  

 
11. In providing for a transition period in the Withdrawal Agreement, the UK and the 

EU agreed a period of 21 months, extendable by up to two years, to conclude the 
terms of the future UK-EU relationship. That initial period was reduced to 11 
months with the delay to the UK’s withdrawal from the EU beyond the originally 
planned date of 29 March 2019. 
 

12. Although the UK government’s intention with regard to the level of ambition of the 
future UK-EU relationship has been reduced, negotiating, agreeing and ratifying 
one or more agreements with the EU that cover free trade and cooperation in a 

                                            
72 Hayward, K., Phinnemore, D. and Komarova, M. Anticipating and meeting new multilevel 
governance challenges in Northern Ireland after Brexit, London: UK in a Changing Europe, May 2020 
(https://ukandeu.ac.uk/research-papers/anticipating-and-meeting-new-multilevel-governance-
challenges-in-northern-ireland-after-brexit/)  

https://ukandeu.ac.uk/research-papers/anticipating-and-meeting-new-multilevel-governance-challenges-in-northern-ireland-after-brexit/
https://ukandeu.ac.uk/research-papers/anticipating-and-meeting-new-multilevel-governance-challenges-in-northern-ireland-after-brexit/
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range of other areas within such a very short time would be an unprecedented 
achievement in the external relations of the EU. 

 
13. Given the differences that exist between the UK and the EU, it would be sensible 

to make use of the option to extend the transition period. The UK is no longer a 
member of the EU and needs to prepare for the end of the transition period in an 
orderly manner and so ideally in full knowledge of the post-transition relationship.  

 
14. The need for such clarity is only heightened by the need to minimize uncertainty in 

the context of the significant economic, social and political challenges facing the 
UK and the EU with the COVID-19 pandemic. 

 
15. Moreover, form a Northern Ireland perspective, clarity is needed on how the 

Protocol on Ireland/Northern Ireland will be implemented, particularly as regards 
arrangements for the movement of goods between the rest of the UK and Northern 
Ireland. 

 
16. A wise position to adopt would be to opt for the maximum two-year extension and 

allow for the future UK-EU relationship, assuming it is agreed, to enter into force 
before the end of the two-year period and the transition period to then end. The 
revised terms of the Withdrawal Agreement, following each extension, allowed for 
such an arrangement, and that precedent should be followed. 

 
Leaving transition with a deal 

 
17. UK and EU negotiators face an extraordinarily difficult task in seeking agreement 

on the future relationship in the time available in 2020. To do so would be 
unprecedented at any time. To achieve agreement in the context of the economic, 
political and social disruption and uncertainty caused by the COVID-19 pandemic 
only makes it more difficult. 
 

18. Given the divergent positions of the UK and the EU, a substantive and ambitious 
agreement looks very unlikely. Unless either side makes significant concessions, 
even agreement on an unambitious free trade agreement is unlikely. 

 
19. There is also the matter of ratification. Concluding negotiations on an agreement 

is one thing; the agreement will also need to be approved by both parties. For the 
UK parliamentary approval will be required; for the EU, the EP will need to give its 
consent and the member states in the Council will need to agree the terms. An 
agreement that would go beyond the competences of the EU would also need to 
be ratified by each of the EU member states. 

 
20. The time required for ratification is probably at least two months. In addition to this, 

any agreed text needs to be translated and subjected to rigorous checking. 
Negotiations would have to be concluded in October 2020 for there to be any 
realistic chance of formal agreement and entry into force on 1 January 2021. A 
sensible position for the UK government to take would be to agree to an extension. 

 
Leaving transition with no free trade agreement in place 
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21. There is a distinct possibility that the UK could leave the transition period without a 
trade agreement in place. As a consequence, UK-EU trade would revert to WTO 
terms and importantly tariffs would become applicable. The change and uncertainty 
would seriously disrupt trade and supply chains, including to foodstuffs and basic 
consumer goods. 
 

22. The impact on Northern Ireland would be significant given that tariffs would exist 
and, except where an exemption from the ‘at risk’ application of tariffs had been 
agreed – and assuming exemptions had been agreed, these would be payable on 
goods moving from the rest of the UK into Northern Ireland. 

 
23. In addition, with the UK no longer under any commitment or obligation to maintain 

regulatory alignment with the EU, the need and most probably the demand for 
checks and controls on the movement of goods across the Irish Sea into Northern 
Ireland would increase significantly, potentially overburdening capacities and most 
certainly increasing costs and disrupting movements. 

 
24. It is unlikely, however, that the absence of a UK-EU free trade agreement for when 

the transition period ends will lead to a rupture in UK-EU relations. Negotiations 
would most likely continue, given both parties’ interest in and commitment to 
concluding an agreement. 

 
25. As to whether the UK is prepared for leaving the transition period at the end of 

2020 without a free trade agreement in place, there is no compelling evidence at 
present to suggest that it is.  

 
Professor David Phinnemore 
Professor of European Politics 
Queen’s University Belfast 
  



CTEEA/S5/20/13/1 

58 
 

ANNEXE B 
 
Correspondence from the Cabinet Secretary for the Constitution, Europe and 

External Affairs to the Convener of 26 May 2020 
 
Dear Joan  
 
Thank you for your letter, dated 30 April 2020, requesting an update in four areas of 
the EU-UK future relationship negotiations. I hope the information below is sufficient 
at this stage for the purposes of the committee. I note your invitation to attend the 
committee in person and look forward to providing more evidence once those 
arrangements are in place.  
 
Extending the transition period  
 
As you will be aware, the UK Government have made clear through a range of 
channels, that they will not extend the EU exit transition period despite the fact that 
the time available for future relationship negotiations has been seriously curtailed, and 
that the Withdrawal Agreement, sensibly in our view, explicitly provides for an 
extension by mutual agreement. This is an issue of very serious concern for the 
Scottish Government. It was already our position that the deadline for negotiations 
was unnecessarily short and required extending. The impact of the ongoing Covid-19 
pandemic has only served to strengthen this position.  
 
We are not alone in calling for an extension. Business leaders have made clear that 
many sectors will find it impossible to be ready for the end of 2020 in relation to EU 
exit, with the majority of businesses already in survival mode. Similar views have been 
expressed by political commentators, individual trade experts and politicians within 
member states. The Scottish Government continues to engage with the UK 
Government on this issue and have made clear that we believe the EU and UK should 
agree the longest possible extension to the transition period. 
 
Our understanding is that the UK Government continue to aim for a simple Free Trade 
Agreement based on existing EU precedent. This would fall far short of the Scottish 
Government position in many areas and its economic impact would be little better than 
that of no deal. And the differences between the EU and UK positions are so great 
that a no deal outcome is still a very serious threat.  
 
It is clearly now impossible for either governments or businesses to be ready for an 
end to transition on 31 December – bearing in mind that the arrangements to be 
implemented are still under negotiation. There is also a compelling economic 
argument for extending transition by the maximum two years. Given that the UK 
government is only seeking a basic Free Trade Agreement at best, it is inevitable that 
the end of transition will lead to a loss of economic growth, whether or not a deal is 
eventually reached. That loss will be unwelcome whenever it arises, but ending 
transition on 31 December will mean that this additional economic hit will come when 
the economy is still reeling from the impact of the COVID-19 crisis. I believe it is 
reckless to knowingly inflict this damage on an already fragile economic recovery, 
when it can easily be avoided.  
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Scottish Government involvement in shaping the UKG negotiating position  
 
The Scottish Government continues to seek meaningful engagement with the UK 
Government to develop a UK negotiating position that reflects the needs and interests 
of Scotland. We have focused effort in areas of devolved competence, where there is 
a specific Scottish interest, and/or where implementation of an agreement will be 
delivered by the Scottish Government.  
 
It is to my deep regret, despite innumerable contacts at official level and significant 
ministerial pressure from all the devolved governments, that we have fallen 
significantly short of what we think necessary. Whilst engagement at official level 
continues – punctuated with ministerial engagement by telephone and occasionally 
around the Joint Ministerial Committee (European Negotiations) – we remain very 
much in the dark as to the UK Government’s negotiating position and how it intends 
to make strategic choices in the final stages of negotiations. To illustrate the point, we 
were sent UK Government legal texts for the negotiations on 18 May, only hours before 
they were made public, and those texts were decided upon by UK ministers alone.  
 
A meeting of the Joint Ministerial Council (European Negotiations) was held on 21 
May, the first time since January this year. Despite the understandable impact of 
Covid-19 on ministerial availability, we have made clear to the UK Government during 
this hiatus that whilst negotiations were continuing the JMC(EN) should continue to 
meet, albeit virtually. As is customary, I shall write to the Committee separately 
regarding this meeting. 
 
In recent weeks, as rounds of negotiation have taken place, the UK government has 
made arrangements for devolved administrations to receive summarised readout of 
the talks after the event. There has been no attempt in advance of each round to agree, 
or even discuss, the positions the UK intends to take with ministers from devolved 
administrations, all of whom have called for this. In summary, despite the obvious 
legitimate Scottish interests in the negotiations and the fact that many aspects of them 
will fall to the Scottish Government to be implemented, UK ministers continue to make 
all decisions on the UK’s position unilaterally. 
  
No-deal contingency planning  
 
As with all areas of government, no-deal contingency planning has been undoubtedly 
impacted by Covid-19.  
 
The UK Government has failed to engage adequately with devolved administrations 
on EU exit preparations and in particular on those related to Northern Ireland Protocol. 
In late March the UK Government informed the devolved administrations that it was 
operating a portfolio of some 200 readiness projects, but no information was shared 
with us until mid-May and then only in limited form so far. The Scottish Government 
and other devolved administrations must not continue to be excluded from decision-
making on issues of critical importance to their interests or remain unable to access 
vital information to inform our own preparations.  
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I have made clear that it is not acceptable that major policy and operational decisions 
which impact on Scotland and our own preparations are being taken by the UK 
Government without consultation.  
 
Despite the restricted means of doing so, we have continued to seek to engage 
constructively with the UK Government and continue to make preparations for the 
possibility of a damaging no deal exit. To do so we have established a readiness team 
which covers both Covid 19 and no deal readiness so as to tackle any areas of overlap 
in the challenges these both raise. I will provide more detail as to the work of this team 
as part of my oral evidence to the Committee.  
 
Checks at Cairnryan and Loch Ryan Ports  
 
Specifically, we are aware that the UK Government’s Border Delivery Group is 
considering practical arrangement for ports, including those on the Irish sea, but there 
is no clarity yet over what that will be required in practice. The operation of any border 
/ customs checks at Cairnryan will primarily be the responsibility of Border Force / 
HMRC to implement, whilst the ports themselves will need to work with UKG on 
understanding infrastructure requirements placed on them as a result of the 
implications of the Northern Irish Protocol. Transport Scotland will continue to monitor 
traffic management requirements in the Dumfries and Galloway area alongside our 
local resilience partners to ensure appropriate facilities are in place.  
 
The impact of the coronavirus outbreak is not only undermining the UK-EU 
negotiations. It is also impacting on necessary legislative preparations for the end of 
the implementation period as a result of the UK’s withdrawal from the EU.  
 
Impacts of the Northern Ireland Protocol on Scotland  
 
During the most recent JMC (EN), I took the opportunity to discuss the progress of 
ongoing negotiations and domestic readiness, including the implementation of the 
Northern Ireland Protocol. I also strongly raised concern regarding the UK Government 
planning to publish implementation plans without sufficient Devolved Government 
involvement. I should make clear that the Scottish Government had no involvement in 
the drafting of the UK Government’s Command Paper on the Protocol published on 
20 May.  
 
I, as well as my officials, continue to press UK Government for proper involvement in 
the discussions around how the Northern Ireland Protocol will be implemented, in 
order to understand Scottish interests and, in devolved areas, plan for implementation. 
At the January JMC (EN) meeting, there was agreement that a distinct workstream on 
the Protocol would be established, comprising all the Devolved Governments. 
However, this has not yet materialised.  
 
The implementation of the Northern Ireland Protocol may result in additional costs for 
both government and industry, for instance any infrastructure or compliance 
requirements for additional checks at Scottish ports of entry. The increased burden of 
tariffs and non-tariff barriers, such as catch certificates and export health certificates 
for products moving from Scotland to Northern Ireland which are at risk of entering the 
EU, is expected to increase industry costs. It is unclear at this point in time what the 
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additional burden will be of these resources, as this is in part, dependant on the 
conditions of an EU trade deal.  
 
In conclusion, there is no reason why the Brexit process has to be conducted in this 
way. Other joint programmes of work, such as that on post-exit UK frameworks, have 
shown that substantive progress can be made where the four governments come 
together as equals, and proceed on the basis of agreement, not imposition.  
 
However, the impact of Covid-19 means that we must refocus available resources on 
what can reasonably be delivered by the end of year, recognising that the only 
responsible course of action is to extend the transition period. 
 
Thank you again for invitation to provide oral evidence to your enquiry. If you require 
anything further in advance please let me know. 
 
MICHAEL RUSSELL 
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Correspondence from the Convener to the Cabinet Secretary for the 
Constitution, Europe and External Affairs of 30 April 2020 

 
Dear Michael,   
 
FUTURE RELATIONSHIP NEGOTIATIONS  
 
Despite the current public health emergency, the future relationship negotiations 
between the European Union and UK Government remain ongoing. The Committee is 
acutely aware that the deadline for any extension of the current transition period is 1 
July 2020. The Committee intends to continue scrutinising the negotiations during this 
current period and we look forward to inviting you to give evidence to the Committee 
in the near future.  
 
At the stage, and in recognition that the UK Government’s current position is that it 
does not intend to seek an extension to the transition period, there are a number of 
areas where the Committee would welcome an update, in writing, on the Scottish 
Government’s current assessment of the degree of progress in the negotiations. 
Firstly, the Scottish Government’s perspective on the UK Government’s position that 
it does not intend to seek an extension to the transition period. Secondly, what degree 
of involvement or discussion the Scottish Government has had to date with the UK 
Government with regard to the UK Government position in the negotiating rounds that 
have taken place to date. The Committee recognises that negotiating rounds that have 
taken place have dealt with devolved areas, such as fisheries.  
 
Thirdly, the Committee recognises the impact that the Covid-19 pandemic has had 
upon the Scottish Government, however, the Committee would welcome an update 
on what contingency planning the Scottish Government is making for a No Deal 
outcome from the future relationship negotiations. The Committee would also welcome 
the Scottish Government’s perspective on the scope of any deal it considers to be 
achievable within the current timetable. Lastly, the Committee notes that the 
Specialised Committee on the Protocol on Ireland / Northern Ireland is meeting today. 
I would welcome an update on what discussions the Scottish Government has had 
with regard to the deliberations of the Specialised Committee and the impact of the 
Protocol on Scotland and, in particular, the South West of Scotland. 
 
I recognise the significant pressures that the current Covid-19 pandemic has created 
and therefore there is no deadline for a response to this letter although the Committee 
requests a response before you next give evidence to the Committee. Instead, my 
Clerks would be happy to discuss an appropriate timescale for a response with your 
officials if that would be helpful.  
 
Yours sincerely,  
 
Joan McAlpine MSP  
Convener, Culture, Tourism, Europe and External Affairs Committee 
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ANNEXE C 

 
Correspondence from David Frost to Michel Barnier of 19 May 2020 

 
Dear Michel 
 
UK DRAFT LEGAL TEXTS 
 
As I indicated during the last negotiating Round on 15 May, the Government has 
decided to make public the various draft legal texts we have sent you in recent weeks. 
 
The texts are available at 
 
https://www.gov.uk/government/publications/our-approach-to-the-future-relationship- 
with-the-eu 
 
and you may of course now share them, and this letter, direct with Member States. 
 
We are making the texts public as a constructive contribution to the negotiations, and 
in particular as a response to your suggestions in the last two Rounds that it would 
help you explain our proposals in more detail to Member States. We are very clear 
that we are not seeking to negotiate directly with Member States and that it is for you, 
as the EU’s negotiator, to manage any differences of perspective that may emerge. I 
hope that today’s publication will facilitate that work and clear up any 
misunderstandings about the purpose and effect of what we have put to you. 
 
I would like to make three specific points that may help in that process. 
 
First, we have tried to be clear consistently that we are looking for a suite of 
agreements with a Free Trade Agreement at the core. We do not seek to remain part 
of the Single Market or Customs Union, as we do not believe this is in the UK’s interest. 
 
Accordingly, as you know, our legal texts draw on precedent where relevant precedent 
exists (and we have made pragmatic proposals where it does not, for example on road 
transport or energy cooperation). So, for example, our draft FTA approximates very 
closely those the EU has agreed with Canada or Japan. Our draft fisheries agreement 
is very close to the EU / Norway Agreement. Our aviation proposals are similar to 
those the EU has agreed with other third countries. Our draft civil nuclear agreement 
is very close to similar cooperation agreements that Euratom (and indeed the UK) has 
concluded with other third countries. And so on. 
 
Given this reality, we find it perplexing that the EU, instead of seeking to settle rapidly 
a high-quality set of agreements with a close economic partner, is instead insisting on 
additional, unbalanced, and unprecedented provisions in a range of areas, as a 
precondition for agreement between us. 
 
Second, we find it surprising that the EU not only insists on additional provisions, but 
is also not willing even to replicate provisions in previous FTAs. For example, your 
proposals to us contain no provision for mutual recognition of conformity assessment 

https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu
https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu
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(which the EU agreed with or proposed to Canada, Australia, New Zealand and the 
US); no sector-specific provisions for key industries with particular technical barriers 
such as motor vehicles, medicinal products , organics and chemicals (agreed with or 
proposed to one or more of Canada, South Korea, Chile and the US, among others); 
and no equivalence mechanism for SPS measures (agreed with or proposed to 
Canada, Japan, New Zealand, Australia, Mexico and Mercosur). 
 
In services, the EU is resisting the inclusion of provisions on regulatory cooperation 
for financial services, though it agreed them in the EU-Japan EPA. The EU’s offer on 
lengths of stay for short-term business visitors (Mode 4) is less generous than CETA, 
and does not include the non-discrimination commitment found in EU-Mexico. The EU 
has also not proposed anything on services which reflects the specific nature of our 
relationship: indeed your team has told us that the EU's market access offer on 
services might be less than that tabled with Australia and New Zealand. 
 
Overall, we find it hard to see what makes the UK, uniquely among your trading 
partners, so unworthy of being offered the kind of well-precedented arrangements 
commonplace in modern FTAs. 
 
Third, on the “level playing field”. We agreed in good faith a set of commitments in the 
Political Declaration in this area. Although it continues to be suggested that we are not 
willing to deliver on these commitments, as you know, our text sets out a 
comprehensive set of proposals designed specifically (as the Political Declaration puts 
it) to “prevent distortions of trade and unfair competitive advantages”. Our proposals 
are closely modelled on similar arrangements already agreed by the EU with similar 
countries, notably in the Canada FTA. Commissioner Hogan described the Canada 
provisions in March as “solid and anchored in a vast network of underlying international 
conventions and agreements", and no doubt this is why the EU has found it possible 
to come very close to zero-tariff, zero-quota access in this and other agreements 
(some eliminating tariffs on over 99% of tariff lines) without finding it necessary to go 
beyond such standard “level playing field” provisions. 
 
The EU is now asking the UK to commit to much more than that. Your text contains 
novel and unbalanced proposals which would bind this country to EU law or standards, 
and would prescribe the institutions which we would need to establish to deliver on 
these provisions. To take a particularly egregious example, your text would require the 
UK simply to accept EU state aid rules; would enable the EU, and only the EU, to put 
tariffs on trade with the UK if we breached those rules; and would require us to accept 
an enforcement mechanism which gives a specific role to the European Court of 
Justice. You must see that this is simply not a provision any democratic country could 
sign, since it would mean that the British people could not decide our own rules to 
support our own industries in our own Parliament. Similar issues manifest themselves 
across labour, environment, climate change and taxation. We have been clear that the 
UK will have high standards and, in many cases, higher standards than those in the 
EU. However, we cannot accept any alignment with EU rules, the appearance of EU 
law concepts, or commitments around internal monitoring and enforcement that are 
inappropriate for an FTA. 
 
The EU has used various arguments to justify its proposals: 
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- You claim that we are being offered a future relationship of unprecedented 
depth. As I have set out, this is not obvious on the basis of the evidence we 
have so far. We have nevertheless suggested that, if it is the mutual 
commitment to zero tariffs that makes these provisions necessary in your eyes, 
then we would be willing to discuss a relationship that was based on less than 
that, as in other FTAs. You have said that you are not willing to have such 
discussions. 
 

- You claim that it is the level of economic integration between the UK and the 
EU which justifies such provisions. In fact, as a share of our economy, the UK 
is already less integrated in trade terms with the EU than Switzerland, Norway, 
or Ukraine. Alternatively, you justify it in terms of trade flows: yet the EU did 
not insist that the US made any “level playing field” commitments in the TTIP 
negotiations beyond those typical to an FTA, although US and UK trade flows 
with the EU are roughly similar. 

 
- You claim that the provisions are required on grounds of “proximity”. This is a 

novel argument in trade agreements and is hard to justify from precedents 
elsewhere. The US and Canada, for example, trade together through a trade 
agreement without provisions of the kind the EU would like to see. This 
proximity argument amounts to saying that a country in Europe cannot expect 
to determine its own rules, simply on the grounds of geography, and that it 
must bend to EU norms. That is not an argument that can hope to be accepted 
in the 21st century. 

 
I could set out similar concerns about the EU’s approach in other areas: 
 

- on fisheries, where the EU’s position that access to our waters after the end of 
this year should be the same as now is clearly not realistic; 
 

- on governance arrangements, where you propose a structure that is not 
replicated in other EU agreements with third countries except those which 
aspire to join the EU; 

 
- on law enforcement, where you describe EU proposals as providing for an 

unprecedentedly close relationship, but in fact they do not go beyond 
agreements you have made with other third countries, many of whom have far 
less data to offer the EU and are less closely involved in the mutual fight 
against crime. We do not agree that the simple fact of putting a set of standard 
measures into a single agreement can itself justify the exceptional and 
intrusive safeguards you are seeking in this area. 

 
Overall, at this moment in negotiations, what is on offer is not a fair free trade 
relationship between close economic partners, but a relatively low-quality trade 
agreement coming with unprecedented EU oversight of our laws and institutions. 
 
It does not have to be like this. I remain convinced that it would be very straightforward 
for us to agree a modern and high-quality FTA and other separate agreements, like 
those you have agreed with other close partners around the world, and that we could 
do so quickly. I do hope that in the weeks to come the EU will think again about its 
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proposals in a way that will enable us to then find a rapid and constructive alternative 
way forward. 
 
I am copying this letter to Jeppe Tranholm-Mikkelsen, Secretary General of the 
Council, and David McAllister at the European Parliament. 
 
With best wishes 
 
DAVID FROST 
Sherpa and EU Adviser 
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Correspondence from Michel Barnier to David Frost of 20 May 2020 
 
Dear David, 
 
Thank you for your letter of 19 May 2020 regarding the publication of various UK draft 
legal texts that day. 
 
We welcome this publication. In line with our transparency policy, the Commission 
had already made public, on 18 March 2020, a draft legal agreement for an ambitious, 
modern, and comprehensive future EU-UK partnership, covering all areas of the 
negotiations as outlined in the Political Declaration agreed with Prime Minister 
Johnson seven months ago. 
 
I share your commitment to helping the process move forward together. I do not think, 
however, that an exchange of letters regarding the substance of the negotiations is 
necessarily the best way to discuss on substantial points. It cannot be a substitute 
for serious engagement and detailed negotiations and, in particular, I would not like 
the tone that you have taken to impact the mutual trust and constructive attitude that 
is essential between us. 
 
Let me make three points in order to clarify some of the points you made in your letter 
and which concern the overall context of our exchanges. 
 
First, the EU agreed in October 2019 a Political Declaration with Prime Minister 
Johnson setting out the framework for our future relationship, with an agreed balance 
of what we had set out to achieve. 
 
This is the only precedent that the EU is following. We have remained faithful to the 
Political Declaration in the legal text we have proposed to the UK, which shows how 
the objectives that we had jointly defined in October 2019 can be translated into a 
comprehensive agreement. 
 
Our ambition is to achieve, as part of our comprehensive economic partnership, a 
free trade agreement, with no tariffs or quotas on any goods. Of course, our new 
trading relationship will never be as fluid as the current situation within the Single 
Market or the Customs Union. This reflects a sovereign and independent UK choice, 
which we respect and do not question. Such a choice comes with consequences. 
 
The EU and the UK are equally sovereign and as such will set the conditions for 
access to their respective markets. Regardless of what your letter suggests, there is 
no automatic entitlement to any benefits that the EU may have offered or granted in 
other contexts and circumstances to other, often very different, partners. 
 
Every agreement that the EU has concluded is unique, with its own balance of rights 
and obligations, tailored to the partner and era in which it is concluded. There is no 
model, no uniform precedent to follow in EU trade policy. 
 
Neither is there a right to what you admit are unprecedented UK proposals in a 
number of areas. Just as we do not accept selective benefits in the Single Market 
without the corresponding obligations, we also do not accept cherry picking from our 
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past agreements. The EU is looking to the future, not to the past, in these 
negotiations. 
 
Second, you mention specifically a few areas of divergence, and focus on the 
question of level playing field. 
 
The UK cannot expect high-quality access to the EU Single Market if it is not prepared 
to accept guarantees to ensure that competition remains open and fair. The EU has 
been clear about this since 2017. This was unequivocally stated by the European 
Council guidelines of 23 March 2018 mandating “work towards a balanced, ambitious 
and wide- ranging free trade agreement (FTA) insofar as there are sufficient 
guarantees for a level playing field”. Given our geographic proximity and economic 
interdependence, there must be robust level playing field safeguards to avoid 
distortions of trade and unfair competitive advantages, to the benefit of consumers 
and companies on both sides. Modern high-quality trade and economic agreements 
go beyond the traditional goal of simply eliminating tariffs and need to protect – or 
even raise – social and environmental standards, in the general interest of citizens 
and consumers. 
 
This means upholding the common high standards applicable in the EU and in the 
United Kingdom at the end of the transition period in the areas of state aid, 
competition, social and employment standards, environment, climate change, and 
relevant tax matters. It also requires appropriate mechanisms for the effective 
implementation of these standards domestically, as well as for enforcement and 
dispute settlement. This does not mean that the UK would be bound by EU law after 
the end of the transition period in these areas; the UK will remain entirely free to set 
its own higher standards. But we need to give ourselves concrete, mutual and 
reciprocal guarantees for this to happen. 
 
In this regard, whereas I believe detailed discussions on substance are for the 
negotiating table, I would like to respond once again to your proposal to reduce the 
ambition of our future economic partnership by letting go of our shared commitment 
for a “zero tariff, zero quota” agreement (which you describe as a “low-quality trade 
agreement”). As I mentioned to you last week, apart from the fact that we do not have 
necessary time for a negotiation on each tariff line, the EU has always made clear 
that any future trade agreement between us will have to include strong level playing 
field guarantees, irrespective of whether it covers 98% or 100% of tariff lines. 
 
Third, and with regard to law enforcement and judicial cooperation, the EU has never 
previously offered such a close and broad security partnership with any third country 
outside the Schengen area. Some UK demands in this area go well beyond the well- 
precedented approach it declares to be taking. In particular, UK seeks continued 
access to EU or Schengen databases. Such access is linked to the obligations that 
Member States have to comply with and would go beyond what some of them have 
today. 
 
These are also all areas that by their nature require strong safeguards in terms of 
protection of fundamental rights. We need the UK to provide those guarantees, as 
agreed only seven months ago in the Political Declaration, such as adequate data 
protection standards. 
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In conclusion, I would like to state again that the success of our negotiation will only 
be possible if tangible and parallel progress is made across all areas of negotiations, 
including engagement on and commitments to a level playing field and appropriate 
governance mechanisms, as well as to balanced, sustainable and long-term 
arrangements on fisheries. The next round must bring this new dynamism in order to 
avoid a stalemate. 
 
I remain convinced that with mutual respect and constructive engagement by the UK 
across the board, on all issues on the negotiating table, we can move forward in the 
limited available time. 
 
Yours sincerely, 
 
Michel Barnier 
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